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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ee SOS BE BR a ame x 
SHIRLEY HERRIOTT BROOKS, individually : 
f and on behalf of all others similarly : 
situated, 
Plaintiffs, 
-against- VERIFIED COMPLAINT 
CLASS ACTION 


VERIFIED COMPLAINT - CLASS ACTION ° : 


SIT 2 * SRT ET a 


7 FLAGG BROTHERS, INC., individually and : 3 Civ. fosd 
fas representative of a class of all : 

fh others similarly situated, HENRY FLA 

individually and as President of Fla 
Brothers, Inc., and JAMES A. LEVISTER. 
individually and as City Marshall of 

j the City of Mount Vernon, New York, 


Defendants. 


p 
a “bps PRELIMINARY STATEMENT 


xe This is a class action for injunctive and declaratory 

M relief and damages brought pursuant to 42 U.S.C. §§1983 and 1985. 
Plaintiffs challenge the constitutionality of New York Uniform 

W Commercial Code, §§7-209 and 7-210 on the grounds that these 
statutes violate the Due Process and Equal Protection Clauses of 

} the Fourteenth Amendment to the United States Constitution in 

j that they grant a warehouseman a lien and the right to sell 

} stored goods for warehouseman's fees allegedly due without ¢crantinE 
j the owner of the stored goods an opportunity for a hearing prior 


to the imposition of the lien and sale. 


II. 
JURISDICTION 


2. Jurisdiction is conferred on this Court by 28 U.S.C. 
H §1343(3) which provides for the original jurisd’ of this 

| Court in suits brought under color of any State .% te, 
ordinance, regulation, custom or usage to redress rights, 
privileges and immunities secured by the United States Consti- 


tution without rezard to the amount in controversy. 
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3. Jurisdiction is also conferred on this Court by 28 


Pu.S.C. §1343 1(1), (3) and (4) which grants this Court juris- 


} diction over claims authorized by 42 U.S.C. §1985. 


4, Plaintiffs’ request for injunctive relief and damages 


is authorized by 42 U.S.C. §§1983 and 1985. Plaintiffs' request 
i for a declaratory judgment is authorized by 28 U.S.C. §§2201 and 


H 2202. 


III. 
CLASS ACTION ALLEGATIONS 


A. Plaintiff Class 


5. Plaintiffs are members of a class of persons whose 


property is stored in a warehouse located in the State of New York 
and whose property has been encumbered by a lien pursuant to 

fH New York Uniform Commercial Code §7-209 and subject to sale 
pursuant to New York Uniform Commercial Code §7-210 because of 
warehouse fees allegedly due, without opportunity for a prior 


hearing. 


6. This class action is properly brought pursuant to 


} Rule 23 of the Federal Rules of Civil Procedure because: (a) the 


i class is so numerous that joinder of all members is impracticable. 


There are numerous persons whose property is stored in a 


} warehouse in the State of New York whose property has been 

} encumbered by a lien and subject to sale without a prior 

i Opportunity to be heard; (bd) there are questions of law and fact 

} common to the class, namely, the constitutional validity of 

I New York Uniform Commercial Code, §§7-209 and 7-210; (0c) the 
Claims of the representative plaintiffs are typical of the elaims 


j of the members of the class and it can reasonably be expected 


' 
that defendants will interpose identical defenses to such claims; 


(d) the Legal Aid Society of Westchester County, attorney for 


plaintiffs,will fairly and adequately protect the interests of 


the class; and (e) defendants, in failing to provide plaintiffs 


without an opportunity to be heard, have acted and refused to 


ee 


VERIFIED COMPLAINT - CLASS ACTION 


act on grounds generally applicable to the class. 

B. Defendant Class 

ri Defendant Flagg Brothers is a representative of a 
class of defendants, all of whom are warehousemen doing business 
in the State of New York and who impose liens and subject goods 
to sale pursuant to New York Uniform Commercial Code §§209-210 
without affording the owner of the goods a prior opportunity to 
be heard. 

8. This class is so numerous that joinder of all members 
is impracticable. The issue of law presented by this action i 
common to all members of the defendant class and the defendant 
has acted and refused to act on grounds generally applicable to 
the class. In addition, the Prosecution of separate actions 
egainst individual members of the defendant class could create 
a risk of inconsistent adjudications with respect to individual 
members of the class which would establish incompatible standards 
of conduct for the members of the defe..dant Class; adjudications 
with respect to the individuel members of the defendant class 
as a practical matter would be dispositive of the interests of 


the other members of the defendant class; the questions of law 


and fact >mmon to the members of the class predominate over any 


questions affecting individual members, and a class action is 
superior to other available methods for the fair and different 


adjudication of the controversy. 


Iv. 
THE PARTIES 


9. Plaintiff Shirley Herriott Brooks is a citizen of the 
‘Inited States and of the State of New York. Platatiff resides 
at i North Kensico Avenue, White Plains, New York with her 
three chi! *r., George, Jr., age 12, Tonya, age 11 and Michael, 
age 10. Plaintiff's husband died in an automobile accident 


approximateiy one year ago. Plaintiff is employed as a nurse's 


aid by the Brooke Rehabilitation Center, White Plains, New York, 


~«- 


a 
so 


a@en 


} for which her take home pay is approximately $100 per week. 


| this 4s the sole source of income for plaintiff and her family. 
organized under the laws of the State of New York and is engaged 


i Defendant maintains an office and -is engaged in tusiness at 


1 247 South Fifth Avenue, Mount Vernon, New York. 


| ' 
was the man who would store her furniture. Plaintiff was led to 
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10. Defendant Flagg Brothers, Inc. is a corporation 


in the business of moving and storage in the State of New York. 


——————_——_—$__$_$_ 


ji. Defendant Hervy Flagg is President of defendant Flagg 
Brothers, <{nc. He is being sued individually and in his official 
capacity. 

22. Defendart James A. wevister is the City Ma, hall of 
the City of Mount Vernon, New York. He is being sued ‘ndividually 


and in his official capacity. 


V. 


FACTUAL ALLEGATIONS 


Es In the spring of 1973, plaintiff and he~ family were 
residing at 33 North 3rd Avenue, Mount Vernon, New York. Pursuant 
to an order of eviction that had been entered againse p'aintiff 
by the City Court of Mount Vernon, defendant Levister, City 


Marshall of the City of Mount Vernon, appeared on June 13, 1973 


i to remove plaintiff and her possessions from her apartment. 


i When defendant Levister appeared to remove plaintiff 
and her possessions from her apartment on June 13, 1973, plaintif 
informed defendant Levister that she wanted to call someone to 
store her furnitu.: and other household possessions. Defendant 
Levister informed plaintiff that she couldn't get anyone to. 


store her furniture and that the man with him, defendant Flagg, 


believe by defendant Levister's comments that she ha . choice 


but to let defendant Flagg store her goods. 
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15. Defendant Flagg informed plaintiff that Plaintirr 
would have to pay $65 per month for the moving and Storage of 
the furniture. Plaintiff informed defendant Flags that this 


sounded like a high price, but believing that she had no choice 


in the matter, told defendant Flagg to proceed with the moving 
and storage of her furniture and household possessions. 
16. After plaintiff's goods were loaded on one of the 
defendant Flagg Brothers' trucks ,- one of Flagg Brothers' moving 
men told plaintiff that she would have to pay $178. Plaintirer 
protested, since she had been led to believe that $65 was the 
entire cost. The moving man explained that she would have to 
pay $75 per month for storage, $75 for barrelling and platforming 
and $28 for fumigating, for a total of $178. Plaintirr inquired 
whether she had to have fumigating and the moving man responded 
that fumigating was required. After first insisting on payment ; 
in cash, defendant Flagg agreed to accept Plaintiff's check for 
$178. 
17. After plaintiff was evicted, she and her children 
moved into her cousin's apartment at 120 North Kensico Avenue, 
White Plains, New York. 
18. On or about June 15, 1973, plaintiff called defendant 
Flagg Brothers in order to find out how long defendant Flagg 
Brothers would store plaintiff's goods for her $178 payment. An 
employee of defendant Flagg Brothers informed Plaintiff that 
she owed defendant Flagg Brothers an additional $156. 
19. On or about June 19, 1973, plaintiff went to the office 
of defendant Flagg Brothers. Plaintiff was given a "Combined 
Uniform Household Goods Bill of Lading and Freight Bill" 
indicating that defendant' Flagg Brothers regarded the $178 payment 
as a "deposit" and that there was a "balance due" of $156. A 
copy of this Bill of Lading and Freight Bill is annexed hereto 
as Exhibit "A". Plaintiff informed defendant Henry Flagg that £ 


the prices were unreasonable and that Plaintiff couldn't pay 
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i them. Defendant Henry Plage informed plaintiff that on the 
i first of July, 1973, plaintiff would owe an additional $,5 
for storage for the month of July. Plaintiff told defendant 
i Henry Flagg that her storage on June 13, 1973 should run to 
July 13, 1973. Defendant Henry Flagg informed plaintiff that 
even if her goods had been stored on June 29, 1973, the storage 
i charges are on a "per month” basis and that an additional $75 
would be due by July 1, 1973. > 

20. On or about June 29, 1973, plaintiff made a telephone 
call to defendant Henry Plagg. Defendant Flagg offered to let 
| plaintiff remove her goods by July 13, 1973 if plaintiff would 
| pay the balance of the original bill allegedly due ($156) plus 
$45. Plaintiff informed Mr. Flagg that her original payment 
should cover the storage of the goods from June 13, 1973 to 
July 13, 1973. Plaintiff was unable to remove her goods by 
July 13, 1973 because she was sharing an afartment with her 
cousin and there was, at this time, insuff cient space in-the 
apartment fcr her goods. 


21. Approximately one week later, in early July, 1973, 


me 


| plaintiff called defendant Henry Flagg for a delivery date for 
her goods. Mr. Flagg's secretary gave plaintiff a date of 
August 14, 1973. Defendant Flagg Brothers'* secretary told 

plaintiff that plaintiff could only obtain her possessions af 
} she’ paid $484 in cash, which amount included the past balance 
allegedly due. Defendant Henry Flagg told plaintiff that 
payment had .o be in cash and that Flagg Brothers does not 
accept checks or money orders. 

Sas On or about August 25, 1973, plaintiff received a 
letter dated August 22, 1973 from defendant Flagg Brothers 
stating: - 

"Your account has to be brought up to 
date within 10 days of the date of 
this letter (Sent. 1, 1973) or your 
furn. will go uo for sale. It, has 
{sic] (your storage payments) have ‘to 


be paid each month on the lst and has 
to Se kept up or your furniture will 


™! 
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. 


will be sold. Your previous bal. from 
Moving due * $156.00 
Storage for 7/73 & 8/73 150.00 at $75.00 a month 


Total Bal. 5306.00" 


7H A copy of this letter is annexei hereto as Exhibit "B", 

y Accompanying this letter from defendant Flagg Brothers was a 
"Final Notice” noted August 22, 1973 informing plaintiff that 
H unless payment on her storage account was made, defendant 


‘Ba g Brothers would advertise her goods for public auction. 


~opy of this Notice is annexed hereto as Exhibit "Cc", 


23. On August 24, 1973, plaintiff wrote to defendant 


H Flagg Brothers detailing her position and claims regarding 
defendant Plagg's billing computations and methods. A copy of 


i this letter is annexed hereto as Exhibit "D", 


24. On August 23, 1973, plaintiff's attorney wrote t 


defendant Flagg Brothers contesting defendant Flagg Brothers’ 


j constant change in warehouse fees allegedly due. A copy of 
this letter is annexed hereto as Exhibit "E". A copy of 


j] defendant's response to this letter is annexed hereto as 


Exhibit "F", 
25. All of plaintiff's furniture and household goods are 


presently in defendant Flagg Brothers warehouse. Defendants 


jy continued detention of plaintiff's goods,all of which are 


€ssential items of household furniture, and the imposition of 
the statutory lien pursuant to New York Uniform Commercial Code 


§7-209 have resulted in plaintiff and her family having to 


reside without these items, thereby causing plaintiff and her 


family grave and irreparable harm. A list of these goods are 
annexed hereto as Exhibit "G". Defendants hhave threatened to 
sell these goods pursuant tto New York Uniform Commercial Cede 
§7-210 without affording plaintiff an opportunity to be heard. 
The ,sale of these goods without a prior fearing will cause 
Plaintiff and her family further grave and irreparable injury 
in that the goods being held by defendant Flagg Brothers 


constitute essential items of household furniture which 


“tee 
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plaintiff, because of her limited income of approximately $100 
per week, cannot afford to replace. 

26. On information and belief, a conspiracy agreement, or 
understanding ‘xists between defendants Levister, Henry Plagg 
and Flagg Brothers pursuant to which defendant Levister notifies 
# defendant Henry Flagg or vuther officer or employee of Flagg 
Brothers, Inc. that an eviction is to take place to enable 
defendant Flagg Brothers to obtain the contract for the moving 
and storage of the evicted tenant's goods. The source of this 
allegation are the facts alleged in paragraphs 14 and 15, 
supra. 

27. The imposition of a warehouseman's lien pursuant to 
New York Uniform Commercial Code §7-299 and the threatened sale 
of the goods pursuant to New York Uniform Commercial Code §7-210 
are actions under color of state law in that they are actions 
fostered and authorized by New Yrrk State statutes and are 
fh activities traditio.ally carried .ut by public officials and 


thus constitute public functions. 


VI. 


a6... Defendants imposition of a lien on plaintiffs' goods 

pursuant to New York Uniform Commercial Code §7-209 and 

s threatened sale of plaintiff's goods pursuant to New York 
Uniform Commercial Code §7-210 without affording plaintiff an 

| opportunity for a prior hearing violates the Due Process Clause 

| of the Fourteenth Amendment to the United States Constitution. 

29. New York Uniform Commercial Code §§209 and 210 violate 

the Due Process Clause of the Fourteenth Amendment to the 

} United States Constitution in that they authorize the encumbrance 

H Of a lién and the sale of goods stored in a warehouse for 

warehouse charges allegedly due without affording the owner of 

} the goods an opportunity to be heard. 

30. New York Uniform Commercial Code §§209 and 210 violate 


| the Egual Protection Clause of the Fourteenth Amendment to the 
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United States Constitution in that these statutes have the 
effect of {rrationally and ort itrarily discriminating against i 
persons of low income. Persons with means can pay the amount 
of alleged deots for warehouse moving and storage and contest 
the legality of the debt ina subsequent ‘legal proceeding, 
thereby obtaining their goods. Low income persons such as 
plaintiff do not have this option and cannot preyent the 
imposition of the statutory lien and sale without an opportunity 
to be heard. 
31. The conspiracy, agreement or understanding set forth 
in paragraphs 25, supra violates 42 U.S.C. §§1983 and 1985 and the 
Due Process C’auses of the Fourteenth Amendment to the United 
States Constitution in that it denied and continues to deny 
plaintiff and all others similarly situated of their property 
without due process of law. 
WHEREFORE, plaintiffs respectfully pray on behalf of herself 
and all others similarly situated that this Court: 
1. Assume jurisdiction of this action and issue a 
preliminary and permanent fajuaction: 
.(a) Enjoining defendants, the r officers, employees, 
agents and successors from encumbering plainti.fs' goods and 
selling these goods without affording plaintiff an opportunity 
to be heard. 
(bo) Enjoining defendants, their officers, employees, 


agents and successors from enforcing New York Commercial Code 


§§7-209 and 210 without affording plaintiff an opportunity for 
a hearing prior to the imposition of a lien or the sale of 
goods placed by an owner in a warehouse. 


(c) Mandate defendants, their officers, employees, 


.] agents and successors to provide plaintiffs with an opportunity 
for a hearing prior to the imposition of a lien and sale of goods 
placed by an owner in a warehouse. 


om 7 - (d) Enjoining defendants, their officers, employees, 


™! 


k 
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agents and successors from conspiring, agreeing or otherwise 

acting Jointly ane in concert as described in Paragraph 26 herein. 
Bi Enter a final judgment aeclaring defendants’ imposition 

of a lien and threatened sale of plaintiffs" goods and New York 

| Uniform Commercial .§7-209 unconstitutioral in violation 

of the Due Process a Equal Protection Cla.ses of the Fourteenth 


Amendment to the United States Constitution. 


} 

3. Enter a final judgment declaring the conspiracy, 
agreement or understanding set forth in paragraph 26 herein 

in violation of the Due Process Clause of the Fourteenth 

Amendment to the United States Constitution and 42 lt 


§§1983 and 1985. 


ve 


a. Enter a final judgment awarding plaintiff $5,000 actual 


} and nominal damages against the defendants jointly and severally. 


5. Ente. a final judgment awarding plaintiffs $20,000 
punitive damages against defendants, jointly and severally. 
6. Determine this to be a valid class action Pp rsuant to 
Rule 23 of the Federal Rules of Civil Procedure. 
7. Award plaintiffs their costs, disbursements and 
attorneys' fees. 
- 8. Award plaintiffs such other, further and alternative 


relief as t~ this Court may be Just and proper. 


Dated: Septembera /, 1973 Respectfully submitted, 
White Plains, New York 


by: Gene F. Reibman, of Counsel 
Martin A. Schwartz, of Counsel 
' Attorneys for Plaintiffs 
56 Grand Street ’ 
; ; White Plains, New York 10601 
Tel. No. (914) 761-9200 


7 


VERIFICATION 


. 


STATE OF NEW YORK ) 
) SS.: 
COUNTY OF WESTCHESTER ) 


SHIRLEY HERRIOTT BROOKS, being duly sworn, deposes 
and says that she is the plaintiff in the within action, that 
she has read paragraphs 13 to 27 of the within action and 
knows the contents thereof and that the same is true to her own 
knowledge, except as to those matters stated therein tr he 
on information and belief, and as to those matters she believes 


th2m to be true. 


Phirh Ure Lote 


Shirley Herriott Brooks 


susry 30 before me this 
20 day of September, 1973 


T. teed 


Pz 7. HAND 
aoe. state of New Yort 


Welary = 9-6783030 


~ vi 
Gea aeiee tarch 30. 4 
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Combined Uniform Household Goods Bill of Lading-end Freight bill — New York Commercial.zone, 
FLAGG BROS. iMG, MOVING & STORAGE 
N.Y.C—M.T. No. 247 SO. Fi7TH AVINUE =” ANT. VERNON, NN. Y. 10550 
826 fi: 
1 Psy. y 
au it hws / 2, Ae ‘ee - 


wame_“birley roots “tone te. 


914 - 668-9261 = 212-324-5466 4 
y a! SE Jtie4:e am - al ae? 


TIME RECORD 
A.M. 


M 
LaLa tC tT eee Start P.M 

FROM ine 2212FrC aves Apt. Customer laniale 
it. Vernon, I!.%. . Finish 3-6. 

. Customer Initials 


TO *torese Apt. 


+ 
gop HovRS.__.(2 


TRAVEL TIME A 


OTHER STOPS 


wovinc paTE_£/13/73__ pay__!ed. TIME Av 


TOTAL HOURS / VE 


MOVING RATE? VANS... MEN @ = Per Job Hr . Plus__ kS = Hrs. Travel Ti 
! SCRIPTION J CHANGES” 

ESTIMATE OR REMARKS RATES and DESCRIPTIO | CHARGI 3 
(Appron. estimme—packing date—losiructions on job—or other info.) MOVING ( hen es Es E. ber = 


OVERTIME_________ hours @ $ per hr. 
: CARTAGE___cu--ft. 6 8 per cu. ft. 
jusataeniiahtasabtnesiaamememean ee ne ieee per Ib. 
; VALUATION af Hoe be a ee ee 
Customer (Shipper) is required to declore in wrtng the released velue of a a ° me 
he property. The egreed or deci 26 value of the property is hereby seeci- || OTHER Tr vat Wimg mE Ok a 
Beolly stored by the customer ( upper) end confirmed by the age ee | ey 
hereon te be NOT exceeding 30 ( ) cents per pound per article unless || 


Barrels, packed es each 


@ $2402 each | 


apecificelly excepted. The Customer (Shipper) hereby declares valvetions 
tn excess of the above limits on the following orncies: 


20) 22 


ae 


Barrels, loaned 


Article ‘ Velue Wardrobes___.___@ s_4.CO each 
. iStvk im; 
ae Tt or boxes_.__@ 8_/*Y each } 
Matt Cartons____@ ¢_0-00 ook f 


Other 


IMPUC 2TANT 
(SIGN BEFORE START OF ANY SERVICE) 

The Dipper, subject to ond bored on the rates, rules, requiatiens, end con- | 

ditions in the cor ers lowfully publi shed tariff hereby orders the corrier to 1 

femmich trensporta on feciities ond service described herein subject to ail |! Whse. Labor i ’ 

Gonditions herein contained including veluenon agreed or declared and the} A . ps 

eanditions on the back hereol which ere hereby agreed to by the Shipper end Storage chgs. LP LATA) 

eceepted for himeelt ond his ensigns. Uniess credit errangemenis are made | 

th writing the Shipper grees to pay charge. in cash, money order, « serti- 

heck prier te complete delivery. 


Insurance; shipper declores the full value of the 
shipmens for the purpose of insurance te be: 


Amt. $ é$__ per $100.00 


CUSTOMER: “hirley 2roo}:s 
SP ion,-<isientnsiennsiamieaionistsibianiviaitaipiabansanmeitin otal 


MOVER: FLAGG 8205S. INC, MOVING & STORAG 13 2 7 Ao 
By: : + TOTAL CHARGES »4<4+—— 
MERRIE. Se _ | is 
———— ' Advance Deposit ! tam 


+ 


DELIVERY RECEIPT 


Encopr os specifically endorsed hereon ‘ 
AM services and Ail ericios rece: sd in Geod Conds on 


SUSTOMER:_ Shirley Brooks 


 — 


VAYAYCR 


BALANCE DLE ' 


RECEIVED PAYMENT 
MOVER FLAGG B20S. INC, MOVING & STORAGE 


BY rrereeenieyeeenneneececsen anlanamsmmeneumemens 


CUSTOMER'S BILL & RECEIPT TERMS: Charges Payavie in Cash, Money Order, or Certified Check on Delivery. 
(For Custos: When Job Is Completed) 


FORM 2924 Mi tin PRIMTING, INC. 13S SCHMITT #L vO. » FAReereGOeLe, a.¥. 11795 
SE ereeonee companies @oe> sé) ecseis ennetee So ee eee ee 


’ . - 4 


a -l-« 
tae EXH T "A" 
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CONTRACT TERMS AND CONDITIONS ° ° . 


(a) The corrier oF party possession of any ol the property bereim described shall be liable as 2° common law for any loves theres! er demage tharsta, 


Vee. 1 
i vided 
eucept 8 a ee UIABILITY FOR MECHANICAL, ELICTRICAL OR OTHER OPERATION OR FUNCTIONING, DELAYS, QUARANTINE, STORAGE IN. 
exctrrio TRANSIT OR CONTENTS OF PIECES O2 CONTAINERS, 


possession of all or ary of the property herein desersbed shall be lable fo any lose thereof of damage thereto of delay caured by the one 
ble enemy, the acts of pubdle authorty, yuarantine, ets, strokes, persis of masigateor. “he act or default of the shipper of owner, the nature of the gre . 
of Cod, the seice therein Eaczpt im vate of neghgence of the carrer OF Party in presession, ou cartier OF party wm possession of all of any of the prorerte be 
or Gren hi ble for the loss of damage thereto oF responsible for sts condition, operation of tanctioning, wherether of mot such property of any part of se Ge pth 
Geeeribed shall vette nad unpacked by the shuper of vis agent or thé catnes oF Mts geent, Except an cases of megiigence of tne Cartier or party im fowerwen, nw ¢ a 
empoched, oF packed mol all of any of the property here descrited shall be hable for damage te or loss of contents of preces of furniture, crates, Lurcies, ea 


(be) No carrier oF party in 


nig Barrels tuner containers unless such contents are open for the caters inspection end then only for such articles as are specihcally hsted by the shipper a4 
set of ats agent 
gacenpied for dy she carries OF Y negngence of the carner of party in possession, the carrier of p° in possession of any of the property here Ceserided shail net te 


cept im Cares O 
Ce) Excep highway obstruction, 


hicies Ov Equipment 
wat’ inal bd sshpen ut neghgecce of the Carrier of party im possession the carrier or party in posession shall not be hiaBle for loss, dam 


while the property stopped and held oF siored sa trans upon request of the shipper, Owner, OF party entetled to make such request, whether such 
ioe Belore oF aiter the carner COMES wie Possession of the property 
1 se of quarantine the property may be dicharged at the risk and expense of the owners into quarantine depot of elsewhere, at required by quarantine reqs. 

ee? te ve 4, and sn such case, carer 9 responsiuilty shall cease ehen the property 19 80 discharged, of property may be returned by carner at own 
fosirar, 2 authorities. 204 veges buth ways Wustantine eayenses ot whatever mature or kind upon of am Leapect to proverty shail be bome by the owners of tre gr zerey 
to homes tg am. Tue carriet shail aot be usole for loss of damage occaruuned by lurmaation of © section of other acts done of requircd by Quarantine reguaiers 
er be a bent = Whough the same may bave been cone by catrier's offeers, aeents, of empioyees, nor for detension, loss, oF darmage of amy kind occanoned by cuss 
= cement thereat, No camer shail be lable, eacert om case of negi gence, for any mintake oF wmaccuracy am any information furmehed by the carrer, ue 
pola ‘oe officers, as to Guaranune laes of regulaucna The si,pet snad ho d the carriers harmless (rom any expense they may incur, oF damages they may be requree 
ons. by one ‘of the mtroductam of the property covered by this contract info any glace againw the quarantine laws of regulations um efiec’ at such piace. 

° 


CLAIMS PROCEDURE ANDO LIMITATIONS 

Se. 2? (s) Xocun7# Qoend to transport said property by any particwar snecuie, vehicle, team of vessel or otherwise than with reasonable dispatch. Every 

eal q the ngnt m case of ghyscal recesssty to tocward sand property by any carmer of route between the point of shipment and the point of destirrt ow 
de all cases cot pros ted Dy Lae, Shere 2 Weert vaue team actual waive Bas been represented im writing by the shipper or has been reed upon im entng as the 
galeased waive of tbe Qeozerty as Ceterm: od by the cluamtcatiun er tantis wpon wich the rate based, such lower value shail be the mazymum emount to be recor 

her oe poi sach loss or damage cuts Meo segugence 

b) As 2 conctwo Prevecent ta recovery, Cisse Must bE tied im writing with the recewing of deliwering carrier, of Carrer issuing thie bill of lading, of carne 
= ol the property wten the loss, cdamace, wnpury of celay occured, ‘within nine months alter debwery of the property (or m case of export irathc, 
qrenths alter cesery at pore of eaynct) or, am case of tadure to make Geuvery, then within mine months after a reasonable time, for deliwery has ec apsed 
ghall be insntuted agains ary caster on.© within two years acd one day trom the day when notice in wnting 1 given by the carner to the claimant that the carrer 
Bas disallowed ste cusira oF 487 pars there.t specibed wi the notuc Where claims are not filed of suits are mot wnstuuted thereon m accordance with the foregoing pro 
queens, Ro carver bercunder 3134) we bale, and such clams wid cot be pad. 

dc) Any carrer of party habie on account of ss er damage to any oF said property shall have the full benefit of any insurance that may have deen effected upon of 
oe count of sand property so tar as tae saad Oct aeuud Le poncues OF contracts ot isurance, provided that the carrer reomburse the clarmant for the premium paid thereoe., 

16) Any clam toe loss, Gamawe or overcharge whether rasde by the comugnec, consgnor of & third party benciciary, shall be in writing and shail be accom 
pesied by orgmal pad Bill for trassportaicm and onginal Bul of Ladung, ob mot prevrousiy eurtendered to earner. Carries may require certified Of sworn statemcat 
a ~ aon 


faulty of umpassable highway, of lack of calccity of any bighway, ordge, of terry, Of caused by breakdowe ov 


al property shall be subject to necessary cooperage, packing aod repackug 


_ See BR Eacept where euch service @ required as the veoult of carnes'’s seglig 

tt ewner's cost = - ~ - inbieos ~ 
Sec. & (a) Preperty not receive” by the party entitled to recerve at within the free ume Gl any) allowed by tariffs lawfully on Gle (such free time to be com- 
as thereie provided) after notuce on tre arrival of the property at destination of a the port of export (if intended for export) has deen duly sent of given, and 
alter placement of the procerty foe deuvery at destination, at the time terder ot dehvery of the property to the party entitled to receive Wt oF at the aduress given 
for delivery has been made, may be kept m seticle, warehouse of piace OF business of the carrer, sudsect to the tanfl charge for storage and carers responmuty of 
warehouseman, only, OF at b>" optwa of the carrer, may be removed to and stored in a warehouse at the point of delhvery of at other available pots, at the cust 
of the owner, and there beid witcos liadeisty on the part of the carrier, and subject to a lien for ali transportation and other lawful charg wncluding @ fasonace 
qharge for storage. In the event the Consanee Can not be found at the addrpss given bor delivery, then in that event, notice of tie placima of sv ch goods in sarehuure 
ghall be left at the address given for deiwery and masied to any other address given on the bill of lading for sotihcation, showing the werenouse in whic such property 


bas bren placed, eubdsemt to the provisions of thee paragraph 
+ @>) Where 5 yeushable property which has been transported to destination hereunder is refused by con-igq- ce of the party entitied to receive it upon tender of 


delivery, or said core nee or party entitied to fecewe st fails to receive it of Clam within 1$ days alter notice of armval of the property ct destination shall have been 
dely sent of giver, | ainier may vell the same at pubic tuchon to the highest bidder, at such place as may be designated by the carmer; provided, that the carrier 
onal have first ma sent, of given ta the co nor notice that the property has been refused of remains unclaimed, as the case may be, and that it wiil be sud.cct 


to sale under the cerm>«, the bili of lading sf dispomtion be not arranged for, and shell have pudlished nouce contaning & deseription of the property, the wame cf t 
party to whom cons.” and the tume and pisce of sale, once a week fou tO successive weeks, in a newspaper of general circulation at the place of sale of nearest 
place where such newpaper 1s published, prowdss. that 30 days shall have eiapaed before Guolication of nowce of sale alter said motece that the property 3 telused 
ef rear unclamed was mailed. sent. of given 

fe} Where permtable property which has been transported to destrration is refused by conmance of party entitled to receive it, of consienee or party entitled to 
_guceive it shall fat to recerve mt premptiy, Lhe carrier May, 1m MS discretion, to prevent detesscration st further deterioration, sell the same to the best advantage at private 
er public sale: prov.ced, at, of there be time for service Of moiuication to the « nsignor cr owner of the refusal of the property of the fa:lure to recciwe at and request 
fee disposition of the property, such motifcation shall be given an such manner as the exercise of the diligence requires. beiore the property 1s sold 

4d) Where the procedure provided for m tne two paragraphs last preceding 19 not possrdie, at 1s agreed that nothing contained im said paragraphs shall be coa- 

to abridge the right of the carrer at its option to sell the property under such circumstances and in such manner as may de authored by law. 

de} The proceeds of any sale made under this section shail be applied by the carrier to the payment of advances, tail charges, packing, storage, and any other 
tewiel charges and the expente of notice, advertisement sale, and © <: necessary expense and of caring for and masmtaiming the property, u proper Care of the same 
Sequeres special expense, and should there be a balance it shall he paid to the owe of the property. sole herctunder. 

(1) Where the carrer os directed to load property from (or render any services &t) @ place cr places ai which the consignor of his agent is not present, the prop 
qty shall be at the rok of the owner beiore loading 

Where the carrer 1s directed to unload of deitver property (or render any services) at the place or places at which the consignee or ity agent w@ not present, the 
property shall be at the sk of the owner alice ualvading or delwery. 


ARTICLES OF EXTRAGRDINARY VALUE, DOCUMENTS, SPECIE 


See. 3. No Carrer Rereunder will carry of be liable in any way for any documents, specie, of for any articles of extraordinary walue not specifically rated is 
ee published classifications of tans unless a special agreement to do so and @ stipulated value of the articles are endoresd Dereon. 


Sec. 6. Explos 
tedemaity the carrier 


9 of dangerous goods will not be accepted for shipment Every party whether principal of agents shipping such goods shall be liable for acy 
snst all loss of damage caused by such goods and carrer aill not be hable for sale delhwery cf the shipment. 


MOVER (CARRIER) WILL NOT RELINQUISH POSSESSION UNTIL ALL CHARGES ARE PAID 


Sec. 7. The owner of consignee shall pay the advances, tard charges, packing and storage, of any, and all other laqiul charges on » id property; Sut, except 
tm these instances where st may lawtully be authored to do $0, no carrier shall deliver oF relinquish possesion at destination of the property coreverd by this dill of lading 
ented ofl ta tes and charges thereon have been paid. The consigror shall be hable for tne advances, tarifl charges, packing charges, storage and all other lawful charees, 
@veeyt that if the consenor:stipulates, by nanature mm the space provided for that purnrose on the ¢ of thes Bull of lading that the carmer shall not make delivery th. 
Me Payment of such charmes and the carrier contrary to such stipulation, shall make delivery without fequiting such payment, the consignor feacept a8 here 
matter provided) shail not be liable for such charges Provided, that, where the carrer has been structed br the shipper of conmgnor to dehwer sad property to & 
@enugnre other than the shipper of comsanor, such consignee shall not be legally hable fur transportanon charges im respect of the transgortation of said prooesty (beyond 
ose Billed onst him at the ume of delivery tor which he w otherwise hable) which may be found tw be due alter the property has been delivered to him, af the 
@enegree (a) an agent only and has not Cenencial uile in said property, and (b) price to Celery oF said property has motined the delivering carner im writing ot 
oe t ef such ency and adsence of beneferal ttie, in the case of a shipment reconwened of deverted 10 2 pont other than that specihed im the orginal Bll of launa. 
Bas also notifed ine Celicenne carner in writing of the mame and address of the berehc.al owner of d property; and im such cases the shipper oF comngnor, oF, 19 the 
hee of w shipment ro reconvened of divertet, the beneficial owner, small be hable (ue such additional charges. Ii the coan@nee has given to the carrier erroneous infor 
aoa to who tne Benehcral owner 1s, such consenece shail himseli be lable lor such additional charges. Nothing acre shall hime the night of the car 
e ume shipment, the prepayment of tne charges. it upon imspection Ht 1 ascertained that the articles shipped are mot those described um this bei of laden 
S&S PA chorges must be pad upon the .articies actualy shipped 


Sec. 8. If this bill of tadin® is issued on the order of the shipper, oF hit agent, wm exchange of in substitution for another bill of Leading the shipper’s wanature 
Oe the pre bill of Tating av to aterrent of value of otherwise, of election tor common law of bill of lading habssty, om of im connection wih such prior bill of 
teding, shai be con ted & part. hus bell of lading as fuily as sf the same wete eritien oF made i of mm connection with this bill of lading 


a Sec. % Any viteraties, addition of erasure in this bl of Lading stach shall be mace wuhout the special notation hereon of the 
eding eral La without efect, enc thus dill Of lading sho} be eniorceadle according to Ws Orginal tenor. 


: ALL CLAIMS, DISPUTES, OR CONTROVERSIES ARE SUZJECT TO ARBITRATION 


ch thereof, or the goods affected heredy, wherher such clam be founded in 
som Association, oo 


ne advances 


2s bill 


ent of the carrer msuing 


See. 10. Any cont sy oF claim arinng eut of of relaueg to this contract, the br 
Gert ae comsract, shall be settled Be arditraticn unter tre Arctrvtios Law of the State of New Yous, and under the cules of the Amencan Arb: 
wided however, that upon any such arbitration the arbitrator of asditrators may fot vary er modily ang of the foregoing provinons 
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er to require, 
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‘ FLAGG BROS. TRUCKING SERV., INC. 
247 SO. FIFTH AVENUE - MOUNT VERNON, N. Y. 10550 


Phone 668-9261 


Hs.-Shirley—Stone-Brooks ——— 


= — ? : , . ~---_| 
ave___8/22/73 : 


Dear Ms. Stone: 


Your _2ccount_has_to_be hroucht 
___ 2 up _ to date within 19_days_of the. da atomic’ 5 Ui etia W o ntt 8 -  L Ee 


‘of this letter (Sert._1, 1973) or _ 


_your. furn,. will_so_up for_.ssle......— }|--—-—- Sea. ROR hee ET LEER 


‘_ It, (vour storaze ravments) h-ve to 


A 


be _p2id_each month on the 1st and he 
—__—..to be kept. up.om your frrniture will 2 ne hg MS See aS EI Pe a ES ee 
Novine, doe... 956,00 .. -«. 


or_7/73_¢:_8/73 150.90 “°76.00 am 


siaweo~ Due weiss. 306.90 ; 


_be.sold.. Your previous bal. 


wxco Resrectfully sou 


ME AVAN SOLE FROM GHATARE CG.. INC. THIS GOPY FOR PERSON ADDRESSED 
TINGS AvE.. @ ALI 38. # on F J Fi sae ! : 


a . VERIFIED COMPLAINT - CLASS ACTION 
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- | ~~~ - FLAGG BROS. INC., MOVING and STORAGE 
j 41 EAST 3rd ST. . MT. VERNON, N.Y. 10550 
KC —_ -.--_-——— Phone: (914) 668-9261 and (212) 324-5466 


NS - —— as ae : - “ayoust 22 19. .73 


. eeee ees ee Se FocesCOeccee 
: K hi wlare Deante tMeann c/n %*, Pahinson - 
\ LO 7, TtRre- tvs : 
ares X ee a ee 7) Maawnn ate 
= a 2, ie Sie eA ee eee eae 
& ERE eae SRO 8s. CRS as 
ae - Your Storage Account, amounting to $. 152690. kpondvoes Se NOM 
: ) seriously overdue, and we herewith request that you make a payment on 
: YY} same on or before ....9Tf...14..1973,.... Misvteecs 
‘ Unless such payment is made we will be obliged to capes your 
: Sees aor goods for sale at public auction. 
o 2 Thanking you for your immediate attention to this matter, we are 
3 ‘ : : - Very truly yours, °:.2512727,2 
J \ (Read other side) FLAGG BROS. INC., MOVING and STORAGE 
» 
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VERIFIED COMPLAINT -- CLASS ACTION 
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VERIFIED COMPLAINT - CLASS ACTION 
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VERIFIED COMPLAINT - CLASS ACTION ‘ 
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H THE LEGAL AID SOCIETY OF WESTCHESTER COUNTY 
56 GRAND STREET 
WHITE PLAINS. NEW YorRK 10601 


4914) RO. 1-9200 


, ; August 23, 1973 


Flagg Bros, Inc. 

Moving & Storage 

247 South Sth Ave, 

Mt. Vernon, N. Y. 10550 


Re: Shirley Heiliott (Shirley Brooks Stone) 
"120 North Kensico Ave, 
White Plains, N. Y, 
aie \Formerly 33 N. Third Ave.) 
coed eee (Mt. Vernon, N. Y, ) 


Gentlemen: 
y Mrs. Stone has consulted me regarding charges being 
‘made for furniture which she has stored with you, 
As I understand, she was originally given a storage 
charge of $75. a ironth as indicated by the enclosed 


are sorry for the different prices, but you are just 
@ victim of circumstances, : 


I would appreciate your explanaticn of this situation - 
looked at from the Standpoint of dollars as well as 


~ = : ~ 


age 


_—. —-+—-—-- = aie ie - 7 ae e 
_——- Oe ae eres es ree 


. 
™! 


Page 23 
EXHIBIT "E" 


FLAGG 3R65., INC. MOVING AND STORAGE 
287 SOUTH Sth AVE, MOUNT VERHON, N.Y. 914 668-9261 | 
212-324-5466 ; 


é August 30, 1973 


The Legal Aid Society of Westchester "County : 
56 Grand Street 
White Tlains, New York 1¢601 


Re: Shirley Brooks STone 
. 120 N. Kensico Ave. 
) . ; White Plainsm N.Y. 
Formerly 33 N. 3rd Ave. 
cat ae eee ne ane een -—-- Mite ‘Vernon, N.Y. 


Dear Sir: 


As we explain ov2r the telephone, our rates are by the hour. 
For one {1) truck, three (3) men, we get $32.00 an hour plus $ travel 
time. As far as your 3ill of Lading is concerned, vecause of the 
circumstances and the hardship we were concerned at the time, we 
charged for 3 men and a truck for 6 hours @$28.00 an hour... $168.00 


se plus 3 hour travel time which was seccccecesccccveccccccces 14.C0 
She used 15 Barrels 232.00 €a. csecccccccccrccscecsccscsccces 30.00 
6 Book Ctns ©1.50 Ca. wcccccccc- sevcccccccccccose 9.00 
* Matt.Ctns. €6.06: 68. §idiecccies POYTETORITT Terie 30.00 
' As standard procedure - Fumigating ..cccscesccccscccccsccees 8.00 
I*m-sorry we do not charge by cubic feet and as far as’storage is 
Fe] concerned, we charge by the cantainers which is $25.00 per container 
per month. Ms. Stone gave $17&.00 as a deposit which left a balance 


Coming out of storage; you'RE charges again are by the hour for 
one (1) truck, three (3) men, @ $32.00 an hour. Charges coming out of 
storage estimated to be 5} hours 3 travel time @ $32.00 an hour which 


“™~~ due on the original bill of $r56.00. 
| these charges brings a total of cvccccccccoccoceseccecceccss 9176.00 


; ne - 2/73, 8/73 Storage due eevee eereeeeeaeweeeeeeetaneeeeee 150.00 
~~ Balance from Old Dill ccccccccccccccccecscccsccceosccesenee 156.00 
. "* “$482.00 


We must be paid in cash upon delivery before the furniture is un- 
loaded from the truck. . 


Her storare bill is past due and must be brought up to date 
immediately to avoid thesale of her furniture, or befere we initiate 
public auction proceedings. 


al 


-—Respe ttunty fours, 
ce... 1 Cagze; 
enry Fl4ge, President 
‘ i ch yee FPLAGG BROS., INC. MOVING & STORAGE 
_ HF/mgd ‘. : 
-Ccr Ms. Shirley Stone Brooks 
“LARGE OR SMALL, WE MOVE THEM ALL” 
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LIST OF ITEMS LISTED IN EXHIBIT "G" 
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Bedsprings 
Mattress 
Mirrors 

Dresser 

Chest 

Sofabed 

Kit. Chairs 
Barrels cu 
Rugs 

Padings 

Bar 

Side chair 

Room dividers 
Trays 

Club chair 

Iron bod. 
Shopping cart 
Night stand 

Bed rail 

Round table top 
ook cartons cu 
Books cu 
Oven toy 

Bar stools 
Table frames 
Side chairs 
High shelf 

Sofa on rock 
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ANSWER OF DEFENDANT FLAGG BROS. AND HENRY FLAGG ! 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LEE EEE EEE EE EE SE x 
i 
SHIRLEY HERRIOTT BROOKS, individually : Civil Action 
and on behalf of all others similarly Pile No. 
situated, : 73 Civ. 4oso 
Plaintiffs, : > 
ss , ANSWER OF 
- against - ere $ DEFENDANTS 
; ci FLAGG BROTHERS, 
FLAGG BROTHERS, INC., individually $ INC.. and HENRY 
and as representative of a class of FLAGG aF 
all others similarly situated, and $ ‘ 
HENRY FLAGG, individuall- and as meer Tel od 
President of Flagg Brothers, Inc., 1 fe t8 
ihe Defendants, °° o's) is SS 
ie ‘ane -" hth oe wr. 25 
LOUIS J. LEFKOWITZ, as Attorney —-«._'': 


General of the State of New York, 


~ “Intervenor-Defendant. 


Defendants FLAGG BROTHERS, INC., individually 
-and as representative of a class of all others similarly 
situated and HENRY FLAGG, {individually and as President 
of Flagg Brothers, Inc. for their answer to the complaint 
allege: A - 


1. Admit the allegations contained in Paragraph 
*“1" of the complaint except denies that New York Uniform 
Commercial Code Section 7-209 and 7-210 violate any pro- 
vision of the United States Constitution; admit the alle- 
gations contained in Paragraphs "10", "11", "20", "22", 
"23" and "24" of the complaint. 


2. Deny knowledge or information sufficient 
' 


"3. owe a.© 


aeba ears -- SN i 
ANSWER OF DEFENDANT FLAGG BROS. AND HENRY FLAGG , 


to form a belief as to Paragraphs "9", "12", "13", "17" 
and "18", 


& =. 
3. Deny each and every allegation contained 


in Paragraphs "2" through and including "8", "14", "15", 
"16", "19", "25" and "26" through and i:<'"*‘ng "31" of 
the complaint. 


The complaint fails to state a claim upon 
which rel.cf can be granted, in that the plaintif? and 
all members of the represented class of plaintiffs as 
-~oOwners Of warehoused goods are not constitutionally en- 
titled to an opportunity for a judicial hearing prior 


to a foreclosure of a warehouseman's lien on the goods. 
SECOND DEFENSE 


5.° That the New York Co~mercial Code Sections 
7-209 and 7-210 afford a warehouse depositor such notice 
and opportunity to be heard as meets with the requirements 


under the United States Constitution. 
a oe a 
THIRD DEFENSE 


o owe oe erry a> 


6. The Court Links jurisdiction over the 
subject matter of the action because jurisdiction is in- 
voked on the ground that the action arises under the Con- 
stitution and Laws of the United States and whereas the 
amount acually in controversy as to the named plaintiff's 
claim is less than TEN THOUSAND ($10,000.00) DOLLARS 


exclusive of interest and costs. 


° 7. The Court does not have jurisdiction over 


the eubject matter of the action in the absence of the 


@2- 
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ANSWER OF DEFENDANT-FLAGG BROS. AND HENRY _FLAGG 


-* 


jurisdictional amount. 


FOUTTH DEFENSE 


om 8. The acts of which the vlaintiff complains 

consisting of the alleged detention of plaintiff's goods 
‘and those of all otners similarly situated and their 
elleged forced sale without adequate notice and opportunity 
‘for a judicial hearing prior to lien sale, are in the 
mature of private acts by private individuals and do not 
partake of state action as required by the l4th Amendment 
of the United States C nstitution. 


Ceners s WHEREFORE, Deferidants, FLAGG BROTHERS, INC. and 
—+ HENRY nee, respectfully request: ~*~ ~““---"- -- 
£ >°F2--(1) Tmt the Court enter judgment dismissing 
the actions in 73 Civ. 4050 upon the following 

- grounds: 

(a) the complaint fails to state a claim 

upon which relief can be granted; 
(b) the Court lacks subject matter juris- 


2TSir 4. diction over either action; 


~ = 3 oat 
¥ 


ee 


he) -,the required state action under the 


Sections 7-209 and 7-210 of the Untform Commer- 
cial Code of the State of New York to be con- 
stitutional under the due process and equal pro- 
tection clauses in Amendment XIV to the United 
Statés Constitution; 


(3).. That the Court grant no relief to plaintiff 


_or any others similarly situated whom either 
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ANSWER OF DEFENDANT .FLAGG BROS. AND HENRY FLAGG 


y Gs eS 


(4) That the Court grant Defendants such other 


and further relief as may be proper. 


Dated: New York, New York 


a 
- a > 
} 
. plaintiff seeks to represent. 
March 29, 1974 rm R sist 


+ VAP 6: SF-96s02!.0; Gl 
BRODSKY, LINETT & ALTMAN 
Attorneys for Defendants 
3 FLAGG BROTHERS, INC. and . H 
t HENRY FLAGG 
Office & P. 0. Address 
1776 Broadway 
New York, New York 10019 
212-245-7700 
} 
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ANSWER OF DEFFNDANT AMERICAN WAREHOUSEMAN'S AND INTERNATIONAL= 
ASSOCIATION OF REFRIGERATED WAREHOUSES, INC, 


UNITED STATES DISTRICT COURT : 
‘ SOUTHERN DISTRI-T OF NEW YORK 
a a a a a a a a ee ee x 
SHIRLEY HERRIOTT BROOKS, individually 3 
and on behalf of all others .similarly : Civil Action 
situated, : File No. hs 
: 73 Civ. 4059 
Plaintiffs, : 
- against. - $ 
FLAGG BROTHERS, INC., individually : ANSWER OF A™Eerss": : 
and as representative of a class of : WAREHOUSE! 'S ana ' 
all others similarly situated, and $ INTERNATIONAL j 
HENRY FLAGG, ‘ndividually and as : ASSOCIATIO: or 2. i 
President of Flagg Brothers, Inc.,,. : FRIGERATED “ARESSVS=-, | 
; a : INC. 
1 Defendants, : 
- and - : | 
LOUIS-J. LEFKOWITZ, as Attorney : 
General of the State of New York, 
Abe he ice Intervenor-Defendant, 
-:and - $ 
piece ins \ r , 
- AMERICAN WAREHOUSEMEN'S ASSOCIATION $ 
and INTERNATIONAL ASSOCIATION OF $ 
REFRIGERATED WAREHOUSES, INC., not- $ 
for-profit corporations, 3 


AMERICAN WAREHOUSEMEN'S and INTERNATIONAL ASSOCIATIO:: 
: OF REFRIGERATED ‘JARENOUSES, INC., intervening defendants, answer 
the Complaint in this action as follows: 
i. Adnit that Plaintiff seeks class action status 
and the relicf req.ucsted in paragraph 1 of the Complaint, but 
deny that New York Uniform Commercial Code Sections 7-209 and 7-21° 
violate any provisions of the United States Constitution. 
2. Deny knowledge or information sufficient to form a 
belief as to paragraphs 9 through and including 26 of the Complaint. 
3. Deny each and every allegation contained in par2zrar--: 


2 through and including 8 and 27 through and including 31 of the Con- 


platnt. 


. 


ao 


“the represented class of plaintiffs as owners of warehoused goods 


awe Sue VE IWS SYN TUN LOAVE 1VU INICNVENEK UF WAKENHOUSEMAN'S 3 ne 


* - ANSWER OF DEFENDANT AMERICAN” N*S- AND INTERNATTONAL 
° ASSOCIATION OF REFRIGERATED’ WAREHOUSE, INC, - + em ete 


FIRST DEFENSE 


4, The Complaint fails to state a claim upon which 


relief can be granted, in that the Plaintirfr and all members of 


are not constitutionally entitled to an opportunity for a judicial 
hearing prior to the imposition or foreclosure of a warehouseman's 


lien on the goods. 


‘ 


~ SECOND DEFENSE 
5. That the New York Uniform Commercial Code Sections 
7-209 and 7-210 affcrd a warehouse depositor such notice and 


opportunity to be heard as meets the requirements under the United 


States Constitution. 


oo THIRD DEFENSE 
“=: __ 6, The Court lacks Jurisdiction over the subject 
matter of the action because jurisdiction is invoked on the ground 
that the action arises under the Constitution and Laws of the 
United States and the amount actually in controversy as to the 
named Plaintiff's claims is l2ss than Ten Thousand Dollars 
($10,000.00) exclusive of interests and carts. 
te The Court does not have jurisdiction over the 
subject matter of the action in the absence of the jurisdictional 
amount. 
FOURTH DEFENSE 
8. The atts of which the Plaintirfr complains consisting 


of the alleged detention of Plaintiff's goods and those of all others 


similis: ly situated and their allexed forced sale without adequate 
notice d opportunity for a Yudicial hearing prior to lien sale, 
ére in “he nature of private acts by private individuals and do ne+ 
Partabke 2f state action as required by. the 14th Amendment of the 


United States Constitution. 


.”° ANSWER OF DEFENDANT AMERICAN WAREHOCSEMAN SAND? Veer errrenres 
INTERNATIQNAL ASSOCIATION OF REFRIGERATED WAREHOUSES, INC. 


“aan 


Bi Stowe Se WHEREFORE, Intervening Defendarts, AMERICAN WAREHOUSE- 
& MEN’ ASSOCIATION and INTERNATIONAL ASSOCI .TION OF REFRIGERATED 
WAREHOUSES, INC., respectfully request: * 
; (1) That the Court enter judgement dismissing the actions 
in 73 Civ. 4050 upon the following grounds: 
(a) the Complaint fails to state a claim upon 
which relief can be granted; 
(b)* the Court lacks subject matter jurisdiction 
over either action; 
(c) che required state action under the 14th 
Amendment is king; 
(2) That th. ‘ourt enter judgment finding Sections 
7-299 and 7-210 of the Uniform Commercial Code of the 
State of New York to be constitutional under the due 
process and equal protection clauses in Amendment XIV 
to the lrited States Constitution; 
(3) That the Court grant no relief to Plaintiff or 
; Base, A ; any others similarly situated whom Plaintiff seeks to 
eS represent. 
(4) That the Court grant Intervening Defendants such 
other and further relief as may be proper. 
Respectfully submitted, 
AMERICAN WAREHOUSEMEN'S ASSOCIATION 
and INTERNATIONAL ASSOCIATION OF 
REFRIGERATED WAREHOUSES, IN 
a Tao By 
" ; WILLIAM H. TOWLE 
HARDMAN, BURKE, KERWIN & TOWLE 
Their Attorneys 
1c * North Dearborn Street 
Chicago, Illinois 60602 
(312) 332-5106 
and 
MARTIN WERNER 
WERNER & ‘iEISS 
Their Attorneys 
2 West 45th Street 


New York, New York 10036 
(212) 697-6969 


. 


; ' DATED: April » 1974. 
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FLAINTIFF CLASS ACTION STIPULATION 
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IT IS HEREBY STIPULALED AND LED by ans 


the attorneys for the parties in the above cntit Lod 


action that this consolidated action is a proper class action 


pursuant to Rule 23 of the Tec 


all persons whose property is stored in a warehouse located in 
oe id } } ~ *nnerty has b vat; encumberes 
the State of New York and whose property has been encumber 
by a lien pursuant to New York Uniform Commercial Code §7-209 
, y : Ind Art Var erey a | 
and subject to sale pursuant to New York Uniform Com rcial 
: e* ry ; rmyehaice fees yh 
Cede §7-210 because of warehouse fees a 
; - 4 rae 9 faphtineial hearine wat aye 
rior notice and an opportunity for a judicial hearing, pricr Co 
. . ‘ : : ee aa eee anee 
the imposition of the Lien and the sale of the fooas, 
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1 protect the int ts of the class; and (e) defendants, in 

' 
af H 
1} e P . . ‘ee ‘ r : ’ 
| failing to provide plaintiffs with an opportunity to be heard 

| = c i ‘ - 
i] 
i} 
i! j 
tj -} : Pee age ; ete Beer et a 
i prior to the imposition of a lien on and sale of plaintiffs 
li : i 
i 
} ' 
} | 
| 
{ 
| 


applicable to the class. 


| a . + , - 24° se i y vw 
i This action is a proper class action only 
® | 
| ‘ - - ¢ atntrif£ ! ayiwe fn 5 -3 ‘ ; rm laratary 
i with respect to plaintiffs" claims for injunctive and declaratory 
| 
! e e ee? _ = > ae . os 1 Pe ad 
| relief and not with respect to plaintiff Brooks claim for 
} 


$ < é a aAintedi FE Maran oa a t™ { cnamaao . 
damages or to plaintiff Morant’s claim for Gamages, 
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| | 
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| 77) oe eel Fs | 

,. “aps A - 4 y 4 Pe / it e ' 
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GENE F, REIBMAN & MARTIN A, SC'NARTZ,! 
| of counsel 

| THE LEGAL AID SOCIETY OF? WESTCHESTE 
| COUNTY 

Attorneys for Plaintiff Brooks 
Office & P.O, Address 
| 56 Grand Street ! 
| White Plains, New York 19601 
} 

} 

| 

| 

| 

| 


~ 


anne (914) 761 - 920 


. 
| I NUIS nr vane ran | 
LOULO Bb, LUMKN, BOQ, 


Attorney for Plaintiff Morant 
Manhattan Legal Services Corp. 
170 East il6th Street 

New York, New York 10029 
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PLAINTIFF'S INTERROGATORIES 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SHIRLEY HERRIOTT BROOKS, individually 
and on behalf of all others similarly 
sityated, 


Plainti‘fs, 


. 


~against- 


» FLAGG BROTHERS, INC., individually and 


as representative of a class of all 
others similarly situated, HENRY gee 
Andividually and as President of Flag 
Brothers, Inc., and JAMES A. LEVISTER, 
4ndividually and as City Marshall of 
the City of Regn Vernon, New York, 


Cat ar . oo st Defendants. 


. TO: RICHARD GATES, ESQ. 


ARRON, BRUMAN & GATES 
38 North Broadwa™ 
- Jericho, New Yo 11753 


Ce 


INTERRO 


73 Civ. 


Attorney for Detendants, Flagg Brothers, Inc. 


and Henry Flagg 


he DAVID HOFFENBERS, ESQ. 


Law Department 

City Hall 

.Mount Vernon, New York 10550 
Attorney for Defendant Levister 


GATORIES 


4050 C.H.T. 


The plaintiffs in the above entitled action request 


that defendant, Henry Flagg, answer under oath the following 


of Civil Procedure: 


 dnterrogatories in accordance with Rule 33 of the Federal Rules 


1. ...State the exact or approximate number of contracts 


for moving and storage entered into by Flagg Brothers during 


“(a) 1971, (b) 1972, and (c) 1973. If the exact or approxinate 


number is not known and is'not reasonably ascertainable, state 


whether the numbers are in excess of (a) 50, 


(4d) 500,. (e) 1,000, (f) 2,000. 


(b) 100, 


(c) 200, 


* “we quae, owe m= ep Ee ot eed ee oe Ee See daa 
ME CD Veo " PLAINTIFF'S INTERROGATORIES 


ae ee. 
Jie pete ad ae 


2 State the exact or approximate number of 


i 


“Pinel Notices" (Exhibit "C" to complaint herein) given to 
customers of Flagg Brothers, Inc. by Plage Brcthers, Inc. 
during (a) 1971, (b) 1972, and (c) 1973. If the exact or 
approximate number is not known, state whether the numbers are 
in excess cf (a) 50, (b) 100, (c) 200, (d) 500, (e) 1,000, 

(f) 2,000. 


3. State the exact or approximate numbers of 
sales pursuant to New York U.C.C. §7-210 to authorize the 
liens authorized by New York U.C.C. §7-209 made by defendant 


Flagg Brothers dur‘ng (a) 1971, (b) 1972, and (c) 1973. 


PLEASE TAKE NOTICE, that a copy of the answer to 


the above interrogatories must be served upon the undersigned 
ew : within 39 days after the service of these interrogatories. 


4 


Dated: December 13, 1973 : a ‘ 


HE LEGAL AID SOCIETY 
-WESTCHESTER COUNTY 
eS Attorneys for Plaintiffs 
; by: Gene F. Reibman, of Counsel 
~~ Ries . Martin A. Schwartz, of Counsel 
as . Office and P. 0. Address 
56 Grand Street 
White Plains, New York 10601 
Tel. (914) 761-9200 


OF 


es 


¥ — 


a DEFENDANT FLAGG'S A:'SWER TO PLAINTIFF'S INTERROGATORIES . 


UNITED STATES DISTRICT CCURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


SHIRLEY HERRIOTT BROOKS, individually 
and on behalf of all others similarly 
situated, 


73 CIV. 4050 


Plaintiff:, 

- against - 
FLAGS BROTHERS, INC., individually and - 
as representative of a class of ail others 
similarly situated, HENRY FLAGG, individu- 
ally and as President of Flazg Brothers, 
Inc., and JAMES A. LEVISTER, individually 
and as City Marshall of the City of Mount 
Vernon, New York, 


Defendants. 


TO: THE LEGAL AID SOCIETY OF WESTCHESTER COUNTY 

56 Gresd Street 

“White Plains, New York 10601 : 

Attorneys for Plaintiffs 

DAVID HOFFENBERG, ESQ. 

Law Department 

City Hall 

Mount Vernon, New York 10550 

Attorney for Defendant Levister 

The defendant HENRY FLAGG responding to the inter- 
rogatories of the plaintiff alleges as follows: 

1. (a) In the year 1971, approximately 304 contracts 
for moving and approximately 43 contracts for storage 
were entered into by FLAGG BROTHERS, INC. 

(b) In the year 1972, approximately 529 ccrcracts 
for moving and approximately 70 contracts for storage were 
entered into by FLAGG BROTHERS, INC. 

(c) In the year 1973, approximately 567 contracts 


for moving and approximately 70 contracts for storage were 


entered into by FLAGG BROTHERS, INC. 


2. (a) In the year 1971 there were no "Final Notices" 


given to customers of FLAGG BROTHERS, INC. 


Nr 


(b) In the year 1972, there were no "Final Notices" 


given to customers of FLAGG BROTHERS, INC. 
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DEFENDANT FLAGG'S ANSWER TO PLAINTIFF'S INTERROGATORIES se ae 


a 


(c) In the year 1973, there were approximately 


65 "Final Notices" given to customers of FLAGG BROTHERS, 
INC. 


3. (a) In the year 1971, there were no sales 
pursuant to New York Uniform Commercial Code Section 7-210. 
(b) In the year 1972, there were no sales 


pursuant to New York Uniform Commercial Code Section 7-210. 


‘ (c) In the year 1973, there were approxintely 
18 sales. 
.--Dated: * :, New York 
14, 1974 
ee = rr RIVI 7 ALTA 


i 4 “ 

be--3- = cSe Sig-e-, BRODSKY, LINETT & ALTMAN 
Attorneys for defendants 

Naver PASS ese +e: FLAGG BROTHERS, INC. and 
Seite See woe 325 HENRY FLAGG 
eee een Office & P. O. Address 
sie Pe aaa 1776 Broadway 
Maveent: 225 acc eees New York, New York 10019 


“< 212/245-7700 
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MOTION TO INTERVENE AND SUPPORTING AFFIDAVITS OF ATT 
GENERAL OF NEW YORK si 


weedy O4NLLO MLDEMAcs CVUKE | 


| SOUTHER DISTRICT OF Now YORK 


SHIRLCY ULRRIOTT BROONS, individually ands 
lon behalf of all otucrs sinilarly 
fsituated, t 


Plaintiffs, ¥ 
eagainst=- g NOTIC’S OF “OTIC! | 
WO f..ccves ad 
t yr aap | 


FPLAGG BROTULRS, IiCe,s individually and 
as representative of a class of all s 73 Civ. 4050 
others sisisuciy situated, Hii FLAGG, CiiT 
Windivicually and as vprosident of Flasg s 

|} protucrs, Ince, ana Sevisd ae LeVISiuR, 

Jingivicually and a3 city haxshall of a 

the City of icount Vernon, cw York, 


Defendants. 


lA. SETH GROEMUALD, sworn to February 6, 1974 the undersigned 
| ata make a motion for leave to interveno pursuant to Rule 24 of 
i the P.R.CeP. at the United States Courthouse, Foley Square, 

\tiew York, tiew York 10007 on tre 22nd day of February, 1974 at 

| 10200 o'clock in the forcnooa or as soon thereafter as counsel 


lmay be heard for an order allowing the Attorney Cc .eral of tie 


- State of New York to intervene in defense of the constitution= 


fality of Uniform Commerical Code §3 7-209, 7-210 and for such 


| other and further relief as the court may deen just and proper. 


iDateds New York, New York 
February 6, 1974 
Yours, GtCe, 


LOUIS J. LUPRONITZ 
Attorney General of the 
State of Wew York 
Pro Se 
. Proxvosed Intervenor 
ay 


. . ae A | Cloasileslu | 
; Assista: t Attorney General 
Officao:% «eS. AduTess 
Two World Traca Cuater 
Now Yori, i:cw York 16047 
Bole Li0- dubu—3390 \ 
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MOTION TO INTERVE 
NE AND SUPPO 
ATTORNEY GENERAL OF NEW YORK re ae ae 


TOs 


MARTIN As SCLUWARTZ 
The Legal Aid Society 
of Vestcaester county 
Attorney +oF Plaintirts 
56 Grand Strect 
Waite Plains, isew York 10601 


BRODSKY, LINETT & ALTMAN, ESOS. 
Attorneys for cefencant 
Flagg srotncers,s ince 
1776 wxroauway 
New York, sew York 


_ 
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MOTION TO INTER 
VENE AND SUPPOR 
ATTORNEY GENERAL OF NEW YO" ” TING AFFIDAVITS OF 


wiITZD STATES pISTRICT COURT 
SOUTHLRU pIsTRict OF NEW YOR 


CE seein 


SUIRLLY MERRIOTT BOOKS » individually ' 
and on beaalf of all otsers suularly 
}situated, . 8 


plaintiffs, 1 


eagainst- : APPIDAVIT 
FLAGG UPROSUERS » LiiCes ndividually and 1 73 Civ. 4050 | 
as representative or a ciass of ail cit 
others similarly Sitesecees “Lantitk FLAGGe 8 
individually aia as Presivent ot Flagg 
Brothers, 4Ce¢e and 3.5 ate Li.VISYER, $ 
individually Gnu as city Marsuall of 
the City oz lount Vernon, icv Yorks ‘ 
Defendants. : ¥ 


a eee 


STATE OF NEW YORK ) 


COUNTY OF NEW yOoRK ) 


A. SCTu GREEINWALD, being duly sworn, depose: ard 


suyst 


I am an Assistant Attorney General of the State of 
New York and make this affidavit in support of the Attorney 


General of tne State of Uew York's motion to intervence 


The Attorncy General under zxecutive Law § 71 as 
an obligation to defend the constitutionality of the laws of 
the State of liew York. This is similar to P.ReCoP. 24(c)e OF 
giving notice to the Attorney General of the United Statose 
pursuant to Rule 24(b), FeReCoPer the Attorncy General of tic 
State of New York should be allowed to intervene becausc &-S 
defendants are expectod to rely on 4 state statute, Uniform 
Comerical Code, 55 7-209 and 7-210 as a defense. zxecutive Law 


§ 71 contemplates that only the Attorney General can adequately 
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MOTION TO INTERVENE AND SUPPORTING AFFIDAVITS OF 
! ATTORNEY GENE. OF NEW YORK 


—————— 


dofend coustitutionali.. o a state law. Tho defondants may 4ssert 
compliance with U.C.". § 7-210 and therfore will be relying on | \ 
a “otato or ee. requirement or agrecsept issued or nade 
pursuant to the statutes.e." PeRCeoPe 23(b)- Permissive inter= | 
vention is appropriate. Soe 3% Moore's Federal Practice 


§ 24.10[5] and cases cited therein. 


I should also romind the court that nona of the 


present partics have raised aay objection to this motion. 


WHADREPO.%, your deponeat respectfully requests that 


the motion to intervene be granted. - 


| nasi 
ef O24 Geicineres eed 


Sworn to before mo tiis 
6th day of February, 1974 


Bice 5 Monruntt 


ABSASTAVS wCtOriey & ticedds 
of the Stato or iv 2rk 
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{ . MOTION TO INTERVENE AND SUP£ORTING AFFIDAVITS OF 
; ’ , >? °° ATTORNEY GENERAL OF WEW YORK 
' 
IRITCD STATLS DISTRICT CU IRT 
SOUTULKA DISTRICT OF UW YORE 
wer ; 
SUIRLLEY HERRIOTT BROOMS, individually ' 
and on belialf of all others sinilarly 
situated, ‘ 
Plaintiffs, s 
“against=- ‘ OFiR 


PLAGG DROMIENS, Ic., individually and ' 73 civ. 4059 
as reoreccntative of a class of all cut 

others sinilarly situatcd, NEIRY FPLACG, 28 
dnaividually anu as President of Placg 
Brothers, ince, and JiicS A. LEVISTER, . 
indivicually and as City Marshall of 
the City of Mount Vernon, Kow York, t 


Dot 71" 2ESe ’ 


= 
; 
— 


a ; The motion of the Attorney Genozal of the State 
of New York for leave to intervene in this action in defse.ve 


of constitutionality is hereby granted and the form of 


for leave to intervene shall be and is filed and shall bb 


treated for all purposes as the answer of said movant. 


» 
s answer of said movant attached to and filed with this notion 
Dateds » 1974 


fi MibS Ue ‘swcislak 
United States District Judse 
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NOTICE OF MOTION FOR LEAVE TO INTERVENE OF WAREHOUSEMAN'S 
ASSOCIATION OF THE PORT OF NEW YORK AND THE COLD STORAGE 
WAREHOUSEMEN'S ASSOCIATION OF THE PORT OF NEW YORK 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Le Ee Oe ee Ee ae ae a Ee es oe OE ee es es es x 
SHIRLEY HERRIOTT BROOKS, individually $ 
and on behalf of all others similarly 
situated, $ 
Plaintiffs, $ 
NOTICE OF MOTION 
-against- $ FOR LEAVE TO 
INTERVENE 
FLAGG BROTHERS, INC., individually and H 
as representative of a class of all 
others similarly situated, HENRY FLAGG, : 
individually and as President of Flagg 73 Civ. 4050 
Brothers, Inc., and JAMES A, LEVISTER, : 
individually and as City Marshall of 
the City of Mount Vernon, New York, H 
Defendants, : 
-and- 3 
LOUIS J. LEFKOWITZ, Attorney General, i 
Inte rvenor-Defendant. : 
wee ene e wn een ne. semen ec ene e eee eu eee x 


PLEASE .AKE NOTICE, that upon the annexed affidavit of 
ARNOLD H. SHAW, sworn to April 11 , 1974, the undersigned 
will make a motion for leave to intervene pursuant to Rule 24 
of the Federal Rules of Civil Procedure at Room 2904 , the United 
States Courthouse, Foley Square, New York, New York 10007 on the 
24th day of April, 1974 at 10 o'clock in the forenoon or as 
soon there: .:er as counsel may be heard for an order allowing the 
Warehousemen's Association of the Port of New York, Inc., and the 


Cold Storage Warehousemen's Association of the Port of New York 


LS I mm 


: NOTICE OF MOTION FOR LEAVE TO INTERVENE OF WAREHOUSEMAN'S 


| ASSOCIATION OF THE PORT OF NEW YORK AND THE COLD STORAGE 
& WAREHOUSEMEN'S ASSOCIATION OF THE PORT OF NEW YORK 


Commercial Code Sections 7-209 and 7-210, and for such other and 


} 
to interver.: in defense of the constitutionality of Uniform ? 
further relief as the Court may deem just and proper. 
} 
1 


Dated: New York, New York Yours, etc. 
April [| » 1974 ; i 

JAIFE, SHAW & ROSENBERG, 
Attorneys for the Warehouse- 
men's Association of the 
Port of New York, Inc. and 
the Cold Storage Warehouse- 
men's Association of the Port 
of New York 

Office & P. O. Address 

51 Madison Avenue 

New York, N. Y. 10010 

Telephone: 212-683-0275 


To: The Legal Aid Society of 
* Westchester County, 
Gene F,. Reibman, Esq. and Martin 
A. Schwartz, Esq. of Counsel 
Attorneys for Plaintiffs 
56 Grand Street 
White Plains, N.Y. 10601 


Brodsky, Linett & Altman, Esqs., 
Attorneys for Defendants 

1776 Broadway 

New York, N.Y. 10019 


Hon, Louis J. Lefkowitz, 
Attorney General of the State 
of New York, 

Inte rvenor-De fendant 


2 World Trade Center 
New York, N.Y. 10047 : 


Te 


NOTICE OF MOTION FOR LEAVE TO INTERVENE OF WAREHOUSEMAN'S 
ASSOCIATION OF THE PORT OF NEW YORK AND THE COLD STORAGE 


WAREHOUSEMEN'S ASSOCIATION OF THE PORT OF NEW YORK 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SHIRLEY HERRIOTT BROOKS, individually 
and on behalf of all others similarly 
situated, 
Plaintiffs, 
-against- 
AFFIDAVIT 
FLAGG BROTHERS, INC., individually and 
as representative of a class of all 
others similarly situated, HENRY FLAGG, 
individually and as President of Flagg 73 Civ. 4050 
Brothers, Inc., and JAMES A, LEVISTER, : 
individually and as City Marshall of 
the City of Mount Vernon, New York, 
Defendants. 
-and- 
LOUIS J. LEFKOWITZ, Attorney General, 


Inte rvenor-Defendant. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


ARNOLD H. SHAW, being duly sworn, deposes and says: 

I am a member of the firm of Jaffe, Shaw & Rosenberg, 
attorneys for the movants hereinafter named and I make this 
affidavit in support of their motion to intervene. 

The Warehousemen's Association of the Port of New York 
(hereinafter referred to as the "Association") is a membership 
corporation of the State of New York, The Cold Storage Warehouse- 


men's Association of the Port of New York (hereinafter referred 


to as the "Cold Storage Association") is an unincorporated 


aa 


2. "ie 
NOTICE OF MOTION FOR LEAVE TO INTERVENE OF WAREHOUS EMAN 'S 
ASSOCIATION OF THE PORT OF NEW YORK AND THE COLD STORAGE 
WAREHOUSEMEN'S ASSOCIATION OF THE PORT OF NEW YORK 


association. The Association is a trade association consisting 
of many public warehousemen doing business in the City of New 
Yor« and in the metropolitan New Jersey area who are engaged in 
the commercial warehousing business. These members store, handle 
and distribute merchandise, commodities and materials of every 
character and description. The Cold Storage Association is also 
a trade association. Its members do business in the same 
vicinity, and their activities consist primarily of the storage, 
handling and distribution of perishable foods and other 
commodities that require refrigerated facilities for their 
storage. Both of the movants store, handle and distribute goods, 
wares, merchandise, materials and commodities primarily for and 
on behalf of merchants and other commercial and business entities 
who are engaged in interstate and international commerce. The 
movants' members are, accordingly, a vital adjunct to the normal 
flow and functioning of business and commerce in the metropolitan 
New York and New Jersey areas. For example, many of the 
customers (bailors) of the members of both movants are importers 
who store their goods in United States customs bonded facilities 
maintained by many of movants' members, 

The main thrust of the complaint, is to achieve a 
judicial declaration of unconstitutionality of two sections of 
the Uniform Commercial Code, Sections 7-209 and 7-210. Section 
7-209 provides for a warehouseman's lien, and Section 7-210 sets 
forth the method of enforcement of the lien. It goes without 
saying, therefore, that an adjudication of invalidity on 


constitutional grounds would have consequences that far transcend 


SE LED A COT. titi Sie, 
: ; 


pe ae 6 . 


NOTIC. OF MOTION FOR LEAVE TO INTERVENE OF WAREHOUSEMAN'S 


ASSOCIATION OF THE PORT OF NEW YORK AND THE COLD STORAGE 
WAREHOUSEMEN'S ASSOCIATION OF THE PORT OF NEW YORK 


— me 


0-0 cesta a tone 


the rights of the plaintiffs and the defendants, and would 
vitally affect the rights and interests not only of the members 
of the Association and the Cold Storage Association, but of all 
public warehousemen doing business in the entire metropolitan 
area and, indeed, in virtually the entire nation, the Uniform 
Commercial Code having been adopted by all states, with the 
exception of Louisiana, and by the District of Columbia and the 
Virgin Islands. (5 Bender's U.C.C. Service, 411.05). 
If Sections 7-209 and 7~210 are declared unconstitu- 
tional, the consequences to the commercial public warehouse 
industry would be devastating. From time immemorial, public 
warehousemen have depended upon the security of the warehousemen's 
lien in readily taking into their establishments for storage 
a goods of every description from all types of bailors. Without 
the lien, warehousemen would, of necessity, be required to be 
selective, and to limit their receipt of goods only to those 
. merchants, entrepreneu-s and other persons who either belong to 
the financially elite, or to those who would be in a position 
to produce a surety bond or other acceptable guarantee of payment. 
This wousd not only ruinously curtail the business of every ware- 
houseman, but it would seriously interfere with and disrupt 
tvade, commerce and industry. 
I recognize that the principal defendant herein, Flagg 
Brothers, Inc. has interposed a defense "individually and as 
representacive of a class of all others similarly situated". 


It is respectfully submitted, however, that the members of the 


T!. 
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NOTICE OF MOTION FOR LEAVE TO INTERVENE OF WAREHOUSEMAN'S 
ASSOCIATION OF THE PORT OF NEW YORK AND THE COLD STORAGE 
WAREHOUSEMEN'S ASSOCIATION OF THE PORT OF NEW YORK 


Association and the Cold Storage Association are not situated 
similarly to the defendant, Flagg Brothers, Inc. It is true that 
Flagg Brothers is a public warehouseman entitled to a warehouse- 
men's lien and the enforcement thereof under the subject U.C.C, 
sections, but this is where the similarity ends. The defendant, 
Flagg Brothers, upon information and belief, is engaged in the 
storage and moving of furniture and household furnishings and as 
such, it deals primarily with members of the general public. 

The membership of the Association and the Cold Storage 
issociation, however, as already indicated, differ from the 
defendant, Flagg Brothers, in that 2y deal primarily with goods 
that are in trade, commerce and industry. Therefore, the member- 
ais of the Association and the Cold Storage Association is not 
adequately represented in the within «-tior and yet, these 
members have a vital stake in the outcome of the litigation 
insofar as the issue of constitutionality of Sections 7-209 and 
7-210 of the Uniform Commercial Code are concerned. 

euae all of the foregoing, it is clear that the moving 
parties’ defense and the main action have a question of law in 
common and, accordingly, intervention is appropriate pursuant to 
Rule 24, FRCP. 

It is the intention of the movants to limit their 
participation herein to the question of constitutionality. They 
do not intend to become involved in the other factual issues. 

The rights of the original parties, therefore, cannot conceivably 


be delayed or prejudiced. 
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York to intervene be granted. 


ASSOCIATION UF THE & ET OF N°W YORK AND THE COLD STORAGE 
WAREHOUSEMEN'S ASSOCIATION OF THE PORT OF NEW YORK 


WHEREFORE, I respectfully request that the motion of 
the Warehousemen's Association of the Port of New York, Inc. and 


the Cold Storage Warehousemen's Association of the Port of New 


Z7 ARNOLD H. SHAW 
Sworn to before me this 


llth day of April, 1974. 


=) NOTARY PUBLIC 


- JOYCE LOUISE LAURO 
Notary Public, State of New York 
No. 24-2271225 
Qualified in Kings County 
Commission Expires March 30, 19765 
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NOTICE OF MOTION FOR LEAVE TO INTERVENE OF WAREHOUSEMAN'S 
ASSOCIATION OF THE PORT OF NEW YORK AND THE COLD STORAGE 
WAREHOUSEMEN'S ASSOCIATION OF THE PORT OF NEW YORK 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SE Ee ee Oe ee ae a ee ae x 
SHIRLEY HERRIOTT BROOKS, individually 
and on behalf of all others similarly 
situated, : 
Plaintiffs, 3 
sss INTERVENOR'S 
-against- : ANSWER 


FLAGG BROTHERS, INC., individually and 
as representative of a class of all 
others similarly situated, HENRY FLAGG, : 73 Civ. 4050 
individually and as President of Flagg 
Brothers, Inc., and JAMES A, LEVISTER, 
individually and as City Marshall of 
the City of Mount Vernon, New York, 


ee 


Defendants, $ 

-and- : 

LOUIS J, LEFKOWITZ, Attorney General, $ 
Intervenor-De fendant, H 

Oe ee ewww mewn nnn meme ewww ween eens x 


The Warehousemen's Associaticn of the Port of New 


York, Inc. and the Cold Storage Warehousemen's Association of 
the Port of New York answering the complaint herein allege: 

1. Deny 2ach and every allegation contained in 
Paragraphs 1 through 4 of the complaint. 

2. Deny having knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 
in Paragraphs 5 through 27 of the complaint, 

3. Deny each and every allegation contained in 
Paragraphs 28 through 30 of the complaint, 


4. Deny having knowledge or information sufficient 


T! 
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ASSOCIATION OF THE PORT OF NEW YORK AND THE COLD STORAGE 
WAREHOUSEMEN'S ASSOCIATION OF THE PORT OF NEW YORK 


+e Dee 2 ee ee 


to form a belief as to the truth of the allegations contained in 
Paragraph 31 of the complaint. 


FIRST DEFENSE 


—a 


@ ad | 

NOTICE OF MOTION FOR LEAVE TO INTERVENE OF WAREHOUSEMAN'S 

5. Section 7-209 and Section 7-210 of the Uniform 
Commercial Code do not offend the due process and equal protection 
clauses of the Fourteenth Arendment to the United States 
Constitution in that the bailor of goods stored in a warehouse 

is afforded ample opportunity to be heard for the purpose of 


° contesting the validity of a lien and a sale by way of enforce- 


ment thereof inasmuch as reasonable notice and advertising in 


Adeetlins @. cows sencetenteate? «ian bd a0 


advance of the actual sale are required. 
SECOND DEFENSE 
& 6. This court lacks jurisdiction in that the matter | 


in controversy may properly be brought before a state or local 


individual plaintiff. 
THIRD DEFENSE 

7. The claim of unconstitutionality is frivolous, 
and its insertion in the complaint does not alter the fact that 
the amount in controversy is less than $10,000.00; exclusive of 
interest and costs, and that the essential element of diversity 
is lacking. : 

8, The controversy herein relates exclusively to 
allegations of acts by private individuals and actions by 


agencies of the State of New York or of any of its political 


Te. 


court where a full and adequate remedy is available to the 
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NOTICE OF MOTION FOR LEAVE TO INTERVENE OF WAREHOUSEMAN'S 
Oa ASSOCIATION OF THE PORT OF NEW YORK AND THE COLD STORAGE 


WAREHOUSEMEN'S ASSOCIATION OF THE PORT OF NEW YORK 


Amendment of the United States Constitution is ‘napplicable. 
FIFTH DEFENSE 
9. The action is inappropriate for a class action 
relief as the granting of plaintiffs' demand that Sections 7-209 
and 7-210, Uniform Commercial Code be declared unconstitutional 
would directly affect commercial and refrigerated warehouses 
whose businesses are dissimilar to the business of the defendants 


but who are, nevertheless bound by and subject to Sections 7-209 


sub-divisions are not involved; therefore, the Fourteenth 
and 7-210, supra. 
SIXTH DEFENSE 
10. The action is inappropriate for a class action 

Ey for the further reasons that whereas, upon information and 
| belief, the defendants and others similarly situated are engaged 
primarily in local and intrastate activity, the members of the 
commercial and refrigerated industry repre_ented by movants are 
engaged primarily in interstate commerce, and, in adidition, 
whereas the defendants and others similarly situated deal 
primarily with consumers and the general public, the members of 
the commercial and refrigerated industry represented by movants 
deal primarily with merchants and others engaged in industry 


and commerce, yet, a declaration of unconstitutionality of 


Sections 7-209 and 7-210, supra, would directly and adversely 
affect the commercial and refrigerated warehouses. 


: WHEREFORE, it is respectfully requested that the 


NOTICE OF MOTION FOR LEAVE TO INTERVENE OF WAREH®\ UEMAN'S 
sl ASSOCIATION OF THE PORT OF NEW YORK AND THE COLD STORAGE 
WAREHOUSEMEN'S ASSOCIATION OF THE PORT OF NEW YORK 


omplaint herein to the extent that it seeks a declaration of 
constitutional invalidity of Sections 7-209 and 7-210 of the 


Uniform Commercial Code be dismissed. 


JAFFE, SHAW-& ROSENBERG, 
Attorneys for Warehousemen's 
Association of the Port of New 
York, Inc. and Cold Storage 
Warehousemen's Associztion of 
the Port of New 


ARNOLD H. SHAW, a Partner 


» Office & P. O. Address 
“ 51 Madison Avenue 
New York, N. Y. 10010 
Telephone No. 212-683-0275 


- . 
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NOTICE OF MOTION TO INTERVENE AS DEFENDANTS AND SUPPOKTING 


poem INTERNATIONAL ASSOCIATION OF REFRIGERA 
\FFID > OF ; D TED 
WAREHOUSES ,INC., AND AMERICAN WAREHOUSEMAN'S ASSOCIATION 


s 
UNITED STATES DIST {CT COURT . = 
SOUTHERN DISTRICT OF NEW YORK 


| SHIRLEY HERRIOTT BROOKS, individually 


and on behalf of all others similarly 3 
situated, 
Civil Action | 
Plaintiffs, : File No. 
73 CIV 4050 
- against - 
3 
FLAGG BROTHERS, INC., individually NOTICE OF 
and as representative of a class of MOTION 
all others similarly situated and 
HENRY FLAGG, individually and as 
President of Flagg Brothers, Inc., 


Defendants. 


- and - 


LOUIS J. LEFKOWITZ, as Attorney 
General of the State of New York, 


Intervenor-Defendant, 
- and - 


AMERICAN WAREHOUSEMEN'S ASSOCIATION 
and INTERNATIONAL ASSOCIATION OF 
REFRIGERATED WAREHOUSES, INC., not- 
for-profit corporations, 


es Applicants for Intervention | 
ee il la ela ; | 

PLEASE TAKE NOTICE that upon the points and authorities 
as set forth in the attached memorandum, the undersigned will | 
move this Court at a Motion Term held at the United States | 
Courthouse, Foley Square, Borough of Manhattan, City of New Sesk, | 
in Room 2904 thereof, on the lst day of May, 1974 at Ten O'clock | 
in the forenoon, or as soon thereafter as counsel can be heard, | 
for an order, pursuant to Rule 24 of the Federal Rules of Civil | 
Procedure, granting the above named applicant for tervention, | 


leave to intervene as a party defendant. 
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ps Al Rg eR nmi AS DEFENDANTS AND SUPPORTING 
: ! , NAL ASSOCIATION OF REFR , 

WAREHOUSES, INC. AND AMERICAN WAREHOUSEMAN'S ASSOCATION 


n to the extent that it seeks a declaration of 


complaint herei 
~-209 and 7-210 of the 


constitutional invalidity of Sections 7 


Uniform Commercial Code be dismissed. 


. .JAFFE, SHAW & ROSENBERG, 
Attorneys for Warehousemen's 
Association of the Port of New 
York, Inc. and Cold Storage 
Warehousemen's Association of 
the Port of New York 


L CS 
By (Yu, ort. f, iY; RY 
ARNOLD H. SHAW, a Partner 


~ Office & P. 0. Address 
£=.7_ 51 Madison Avenue 
New York, N. ¥. 10010 
~: <.Telephone No. 212-683-0275 
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NOTICE OF MOTICN TO INT’ VENE AS DEFENDANTS AND SUPPORTING 


AFFIDAVITS OF INlcRNATIONAL ASSOCIATION OF REFRIGERATED 
& WAREHOUSE, INC. AND AMERICAN WAREHOUSEMAN'S ASSOCIATION 


; 4 UNITED STATES DISTRICT COURT 
! SOUTHERN DISTRICT OF NEW YORK 


SHIRLEY HERRIOTT BROOKS, in ’*ividually : 
a..d on behalf of all others similarly 
situated, : 
Plaintiffs, : 
’ NOTICE OF ™ MOT IO 
-against- : FOR LEAVE - TO 


FLAGG BROTHERS, INC., individually and 

as representative of a class of all 

others similarly situated, HENRY FLAGG, 

individually and as President of Flagg 73 Civ. 4050 
Brothers, Inc., and JAMES A. LEVISTER, : 

individually and as City Marshall of 

the City of Mount Ver. New York, H 


Defendants, : 
-and- 


LOUIS J. *-FKOWITZ, Attorney General, 


@ Intervenor-De fendant. $ 


PLEASE TAKE NOTICE, that upon the annexed affidavit of 

ARNOLD H, SHAW, sworn to April 11 , 1974, the undersigned 

will make a motion for leave to intervene pursuant to Rule 24 

of the Federal Rules of Civil Procedure at Room 2904 , the United 

States Courthouse, Foley Square, New York, New York 10007 ont 

24th day of April, 1974 at 10 o'clock in the forenoon or as 

soon thereafter as counsel may be heard for an order allowing the 
| Warehousemen's Association of the Port of New Y -k, Inc., and the 


Cold Storage Warehousemen's Association of the Port of New York 
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NOTICE OF MOTION TO INTERVENE AS DEFENDANTS AND’ SUPPORTING 
AFFIDAVITS OF INTERNATIONAL ASSOCIATION OF REFRIGERATED 
WAREHOUSES, iNC. AND AMERICAN WAREHOUSEMAN'S ASSOCIATION 


to intervene in defense of the constitutionality of Uniform 


Comme z 


Dated: 


ial Code Sections 7-209 and 7-210, and for such other and 


: velief as the Court may deem just and proper. 


New York, New York ~ 
April /| >» 1974 


Yours, etc. 


JAFFE, SHAW & ROSENBERG, 
Attorneys for the Warehouse- 
men's Association of the 
Port of New york, Inc. and 
the Cold Storage Warehouse- 
men's Association of the Port 
of New York 

Office & P. 0. Address 
51 Madison Avenue 

New York, N. Y. 10010 

Telephone: 212-683-0275 


To: The Legal Aid Society of 


Westchester County, 


Gene F. Reibman, Esq. and Martin 


A. Schwartz. Esq. of Counsel 


Attorneys for Plaintiffs 
56 Grand Street 
White Plains, N.Y. 10601 


Brodsky, Linett & Altman, Esqs., 


Attorneys for Defendants 


1776 Broadway 
New York, N.Y. 10019 


‘Hon. Louis J. Lefkowitz, 


Attorney General ot the State 
of New York, 
Inte rvenor-De fendant 


2 World Trade Center 
New York, N.Y. 16047 


a“ 


, | NOTICE OF +* 
MOTION TO INTERVENE AS DEFENDANTS AND SUPPORTING AFFIDAVITS 
OF INTERNATIONAL ASSOCIATION OF WAREHOUSES, INC. AND 


AMERICAN WAREHOUSEMAN'S ASSOCIATION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SHIRLEY HERRIOTT BROOKS, individually 
and on behalf of all others similarly 
situated, 

Plaintiffs, : 


-against- 


AFFIDAVIT 
FLAGG BROTHERS, INC., individually and : 
as representative of a class of all 
others similarly situated, HENRY FLAGG, ; 
individually and as President of Flagg 73 Civ. 4050 
Brothers, Inc., and JAMES A, LEVISTER, : 
individually and as City Marshall of 
the City of Mount Vernon, New York, : 


Defendants. : 


-and- 


LOUIS J. LEFKOWITZ, Attorney General, 


Intervenor-Defendant. : 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 

ARNOLD H. SHAW, being duly sworn, deposes and says: 

I am a member of the fira of Jaffe, Shaw & Rosenberg, 
attorneys for the movants hereinafter named and I make this 
affidavit in support of their motion to intervene. 

The Warehousemen's Association of the Pert < ew fork 
(hereinafter referred to as the "Association") is a membership 
corporation of the State ‘of New York. The Cold Storage Warehouse- 

| men's Association of the Port of New York (hereinafter refe:-red 


| to as the "Cold Storage Association") is an unincorporated 


£ a et we ee. ete “ek 


NOTICE. OF MOTION TO INTERVENE AS DEFENDANTS AND SUPPORTING 


AFFIDAVITS OF INTERNATIONAL ASSOCIATION OF REFRIGERATED 
WAREHOUSES, INC, AND AMERICAN WAREHOUSEMAN'S ASSOCIATION 


association. The Association is a trade association consisting 
of many public warehousemen doing business in the City of New 
York and in the metropolitan New Jersey area who are engaged in 
the commercial warehousing business. These members store, handle 


and distribute merchandise, commodities and materials of every 


character and description. The Cold Storage Association is also 
a trade association. Its members do business in the same 
vicinity, and their activities consist primarily of the storage, 
handling and distribution of perishable foods and other 
commodities that require refrigerated facilities for their 
storage. Both of the movants store, handle and distribute goods, 
Wares, merchandise, materials and commodities primarily for and 
on behalf of merchants and other commercial and business entities 
whe are engaged in interstate and international commerce. The 
movants' members are, accordingly, a vital adjunct to the normal 
flow and functioning of business and commerce in the metropolitan 
New York and New Jersey areas. For example, many of the 
customers (bailors) of the members of both movants are importers 
who store their goods in United States customs bonded facilities 
maintained by many of movants' members, 

The main thrust of the complaint, is to achieve a 
judicial declaration of unconstitutionality of two sections of 
the Uniform Commercial Code, Sections 7-209 and 7-210. Section 
7-209 provides for a warehouseman's lien, and Section 7-210 sets 
forth the method of enforcement of the lien. It goes without 
saying, therefore, that an adjudication of invalidity on 


constitutional grounds would have consequences that far transcend f 
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NOTICE OF MOTION TO INTERVENE AS DEFENDANTS AND SUPPORING 
AFFIDAVITS OF INTERNATIONAL ASSOCIATION OF REFRIGERATED 
WAREHOUSES, INC. AND AMERICAN WAREHOUSEMAN'S ASSOCIATION 


the rights of the plaintiffs and the defendants, and would 
vitally affect the rights and interests not only of the members 
of the Association and the Cold Storage Association, but of all 
public ware}ousemen doing business in the entire metropolitan 
area and, indeed, in virtually the entire nation, the Uniform 
Commercial Code having been adopted by all states, with the 
exception of Louisiana, and by the District of Columbia and the 
Virgin Islands. (5 Bender's U.C.cL. Service, 411.05). 

If Sections 7-209 and 7-210 are declared unconstitu- 
tional, the consequences to the commercial public warehouse 
industry would be devastating. From time immemorial, public 
warehousemen have depended upon the security of the warehousemen's 
lien in readily taking into their establishments for storage 
goods of every description from all types of bailors. Without 
the lien, warehousemen would, of necessity, be required to be 
selective, and to limit their receipt of goods only to those 
merchants, entrepreneurs and other perso-s who either belong to 
the financially elite, or to those who would be in a position 
to produce a surety bond or other acceptable guarantee of payment. 
This would not only ruinously curtail the business of every ware- 
houseman, but it would seriously interfere with and disrupt 
trade, commerce and industry. 

I recognize that the principal defendant hevi-ths Pikes 
Brothers, Inc. has interposed a defense "individually and as 
representative of a class of all others similarly situated". 


It is respectfully submitted, however, that the members of the 


NOTICE OF MOTION TO INTERVENE AS DEFENDANTS AND SUPPORT ING 
AFFIDAVITS OF INTERNATIONAL ASSOCIATION OF REFRIGERATED 
Wa-"HOUSES, INC, AND AMERICAN WAREHOUSEMAN'S ASSOCIATION 


Assaciati. > and the Cold Storage Association are not situated 
similarly to tu. defendant, Flagg Brothers, Inc. It is true that 
Flagg Brothers is a pu. *ic warehouseman entitled to a warehouse- 
men's lien and the enforcement “*reof under the subject U.C.C. 
sections, but this is where the similarity .-46, The defendant, 
Flagg Brothers, upon information and belief, is engaged ia the 
storage and moving of furniture and household furnishings and as 
such, it deals primarily with members of the general public. 
The membership of the Association and the Cold Storage 
Association, however, as already indicated, differ from the 
defendant, Flagg Brothers, in that they deal primarily with goods 
that are in trade, commerce and industry. Therefore, the member- 
ship of the Association and the Cold Storage Association is not 
adequately represented in the within action and yet, these 

, members have a vital stake in the outcome of the litigation 
insofar as the issue of constitutionality of Sections 7-209 and 
7-210 of the Uniform Commercial Code are concerned. 

mie all of the foregoing, it is clear that the moving 

parties' defense and the main action have a question of law in 
common and, accordingly, intervention is appropriate pursuant to 


Rule 24, FRCP. 


It is the intention of the movants to limit their 
participation herein to the question of constitutionality. They 
do not intend to becom involved in the other factual issues. 

The rights of the original parties, therefore, cannot conceivably 


be delayed or prejudiced, 
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NOTICE OF MOTION TO INTERVENE AS DEFENDANTS AND SUPPORT ING 
AFFIDAVITS OF INTERNATIONAL ASSOCIATION OF REFRIGERATED 
WAREHOUSES, INC, AND AMERICAN WAREHOUSEMAN'S ASSOCIATION 


WHEREFORE, I respectfully request that the motion of 
the Warehousemen's Association of the Port of New York, Inc. and 
the Cold Storage Warehousemen's Association of the Port of New 


York to intervene be granted. 


or ARNOLD H. SHAW 
Sworn to before me this 


llth day of April, 1974. 


NOTARY PUBLIC 


JOYCE LOUISE LAURO 
Notary Public, State of New York 
No. 24-2271225 
Qualified in Kings County 
Commission Expires March 30, 1975 
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MOTION FOR:LEAVE TO INTERVENE AS DEFENDANTS AND SUPPORTING -:AFFIDAVITS 
OF AMERICAN WAREHOUSEMAN 'S Serenaae AND REFRIGERATED WAREHOUSES, INC. 


American Warehousemen's Association is a Not-For-Profit 


Corporation organized and existing under the laws of the State of 


Illinois, witn principal offices at Chicago, Illinois. It is the 
national trade association for the public merchandise warehousing 
industry, having 478 members who operate warehouses in all states, 
except Hawaii, Mississippi, South Dakota and test Virginia. 
The member warehouses accountfor approximately 1,801,218,000 cubic 
feet of warehouse space which represents about 75% of all public 
merchandise warehouse space in the United States. The member ware- 
houses provide warehouse and distribution services to business and 
industry. 
III. 

International Association of Refrigerated Warehouses, 
Inc., is a Not-For-Profit Corporation organized and existing under 
the laws of the State of Delaware, with principal offices at 
Washington, D.C. It is the national trade association for the 
public refrigerated warehousing industry, having 218 member com- 
panies in the United States who operate 432 public refrigerated 
warehouses in all states, except Alaska, Montana, New Hampshire 
and Wyoming. The member warehouses account for about 567,000,990 
cubic feet of public refrigerated warehouse space which comprises 
over 75% of the total public refrigerated warehouse space in the 
United States. The member warehouses provide warehouse and distri- 
bution services for manufacturers, processors and distributors of 
food products and other goods requiring refrigeration. 

IV. 

The Uniform Commercial Code has been adopted in 49 
States and the District of Columbia, including the State of New 
York. The provisions of §§7-209 and 7-219 respecting the creation 
and enforcement of the warehouseman's lien apply to the warehousing 


business of the applicant's members in New York as well as the other 
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OF AMERICAN WAREHOUSEMAN'S ASSOCIATION & REFRIGERATED WAREHOUSES, . INC 


MOTION FOR LEAYE TO INTERVENE .AS se we SUPPORTING AFFIDAVITS 


states which have adopted the U: iform Commercial Code. The con- 
stitutionality of the lien provisions which govern innumerable 

- warehousing transactions is a subject in which the applicants have 
a vital and substantial interest. If the warehouseman's lien pro- 
visions of the UCC are held to be unconstitutional the adverse 
effect upon applicants’ members would be substantial. The‘’r interest 
in upholding the constitutionality of the involved provisions re- 
quires that they be permitted to assert their defenses to the instant 
action. Since their interests as public warehouses for commercial 
and industrial accounts may differ from the interests of the 
warehousemen of household goods the applicants‘ interests are not 
adequately represented by existing parties. 

Vv. 

The applicants' defenses to the claimed unconstitution- 
ality of the war houseman’‘s lien provisions of the Uniform Commercial 
Code present questions of law and fact which are common to the main 
action. Applicants have a substantial interest in the resolution 
of these questions since a determination of unconstitutionality 
would cause substantial disruption to existing and long standing 
commercial relationships and practices. The intervention of appli- 
ecants would not unduly broaden the issues involved in this proceed- 
ing or delay or prejudice the adjudication of the rights of the 


original parties. 


WHEREFORE, the American Warehousemen's Association and 
the International Association of Refrigerated Warehouses, Inc., re- 
quest that their motion for leave to intervene in this action as 


party defendants be granted and that leave be granted to file the 


hee tected i pat Bid - — ” we xt serene ieniiait ; 
MOTION FOR LEAVE TO INTERVENE AS QEFEN meek SLAY Rake! 
‘ NE AS eine as SUPPORTING AFFIDAVITS 
OF AMERICAN.WAREHOUSEMAN'S 
h ASS x tio @ 
OCIATION & REFRIGERATED WAREHOUSF'S, INC, 
* 
“attached Answer instanter. 
Respectfully submitted, 
AMERICAN WAREHOUS S ASSOCIATION 
and INTERNATIONAL SOCIATION OF 
REFRIGERATED WAREHOUSES, INC 
—_—| ° 
By AAWMALE Hl te 
WILLIAM H. TOWLE j 
HARDMAN, BURKE KERWIN & TOWLE 
Their Attorneys 
127 North Dearborn Street | 
Chicago, Illinois 60602 
(312) 332-5-26 | 
and | 
Ey_ /S/ Ss 
MARTIN WE 
WERNER & WE 
Their Attorneys 


2 West 45th Street 
New York, New York 10036 
(212) 697-6969 


DATED: April /7 , 1974 
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{MOTION FOR oe. TO INTERVENE AS DEFENDANTS & SUPPORTING AFFIDAVITS j 


OF AMBRIEAN WAREHOUSEMAN'S ASSOCIATION & REFRIGERATED WAREHOUSBS, INC. 
| 


aa 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


| 
| 
| SHIRLEY HERRIOTT BROOKS, individually 
! 


— 


'and on behalf of all others similarly : 

| situated, Civil Action { 

| File No. | 

P : Plaintiffs, : 73 CIV 4050 

| - against - : AFFIDAVIT IN 

: SUPPORT OF | 

| FLAGG BROTHERS, INC., individually CO-COUNSEL 
and as representative of a class of ASSOCIATION j 


HENRY FLAGG, individually and as 
President of Flagg Brothers, Inc., 


| 
| all others similarly situated and : 
' 
| 
| 


- and - 3 


LOUIS J. LEFKOWITZ, as Attorney 


| Defendants, 

| 

| 

| 

' General of the State of New York, 3 


| 
| Intervenor-Defendant, 
| 


- and - 
1 AMERICAN WAREHOUSEMEN'S ASSOCIATION 3 
;} and INTERNATIONAL ASSOCIATION OF 

REFRIGERATED WAREHOUSES, INC., not- 

for-profit corporations, 2 


' 

| 

Applicants for Intervention 
' 

} 

|, STATE OF NEW YORK ) 

] ) ss.: 

i) COUNTY OF NEW YORK) 

' 

| 

i MARTIN WERNER, being duly sworn, deposes and says that 
| he is an attorney at law duly admitted to practice in the State 
, 

' 

of New York, and is a member of the Bar of the United States 

| ' ° 

District Court fcr the Southern District of New York. 


This affidavit is respectfully submitted in support of 


as co-counsel with your deponent's firm in the instant matter. 


Tse 


_— + bee 


| 
! 
| 
! 
| 

| the motion for permission for WILLIAM H. TOWLE to be associated 

| 
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pro 10m FOR LEAVE TO IN’ ¢RVENE Av JEFENDANTS & SUPPORTING AFFIDAVITS 


4 ; 

* ° J or AMERICAN WAREHOUSEMAN'S ASSOCIATION & REFRIGERATED’ WAREHOUSES, + 
| ‘ WILLIAM H. TOWLE is an attorney at law and a member of | 

the Bar of the State of Illinois since 1959 and a member of the | | 

|Bar of the United States District Court for the Northern District | 

of Illinois since 1966. He is a member of the law firm of 

| HARDMAN, BURKE, KERWIN & TOWLE of 127 North Dearborn Street, 

ee Illinois, which is regular counsel for the American 

‘easiest: Association and the International Association of j 

| Refrigerated Warehouses, Inc., applicant ax intervention in 


this proceeding. 


WHEREFORE, it is respectfully prayed that the said 


WILLIAM H. TOWLE be permitted to be associated as co-counsel 


with your deponent in this proceeding. 


1s$/ 
& MARTIN WERNER 


Sworn to before «° this 17th day 


of April, 1974. 


/S/ 


| 
| 
| Notary Public 


NORMAN WEISS 
Notary Public, State of New York 
No. 31-4203490 
Qualified in New York County 
mission Expires March 30, 19 7 Z 
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PLAINTIFF'S AFFIDAVITS IN OPrOSITION TO DEFENDANTS' MOTIONS 
TO INTERVENE . = : 


UNITED STAIZTS DISTRICT COURT 
y SOUTHERN DISTRICT OF NEW YORK 


_and on behalf of all others similarly 
} situated, 


Plaintiffs, AFFIDAVITS IN 
~apainst- MOTIONS TO | 


SS EEE EEE EEE EEE EEE ETE OOS x 
SHIRLEY HERRIOTT BROOKS, individually 

| 
INTERVENE 


FLAGG BROKERS, INC., individually 

and as rmrresentative of a class of 

all others similarly situated, and “13 Gr V You3 ht 
HENRY FLACG., individua’*y and as 

President: at Flagg Brotners, Inc., 


Defendants, 
eee ee eo ee Ore eC Oe Oe eee “see -“<“«<ee-eee x 


STATE OF NEW YORK ) 
) SsS8,: 

COUNTY OF WESTCHESTER ) 

GENE F, REIBMAN, being duly sworn, deposes aid says: 

1. I am of counsel to the Legal Aid Society of 
Westchester County, the attorney for plaintiff Brooks and proposed 
plaintiff-intervenor Jones, I make this affidavit in opposition 
to the applications of The American Warehousemen's Association; 
the International -..c. .tion of Refrigerated Warehouses, Inc.; 
} the Warehousemer s Association of the Port of New York, Inc.; 
j and, the Cold Storage Warehousemen's Association of the Port of 


| New York to intervene in this action as parties-defendant, 


2. It is apparent from a reading of the affidavits 
P ini support of the motions to intervene that said proposed 
intervenor-defendants have no “interest relating to the property 
or transaction which is the subject of [this] action" within the 
meaning of F.R. Civ, P, Rule 24 (a) (2), nor, do they assert £ 


a “claim or defense" within the meaning of rule 24 (b) (2). | 


~<-— 


| dented, 


PLAINTIFF'S AFFIDAVITS “IN OPPOSITION TO DEFENDANTS ' 
MOTIONS TO INTERVENE 


3. Plaintiff has no objection to the proposed 


| intervenors-defendants participating in this action as amicus 


curaie, 


WHEREFORE, your affiant respectfully prays that 


the motions of The American Warehousemen’s Association; the 


| International Association of Refrigerated Warehouses, Inc. ; 
| the Warehousemen's Association of the Port of New York, Inc.; 


| and, the Cold Storage Warehousemen's Association of the Port of 


New York to intervene in t is action as parties-defendant be 


Sworn to before_me, this 


okfay of CUyp&, 1974. 


ave \ Yours, etc, 


ahi - GENE F, REIBMAN, MARTIN A. 
; SCHWARTZ & LAWRENCE KAHN, 
cf counsel 
m The Legal Aid Society of 

Westchester County 

Attorneys for Plaintiff 

Office & P.O. Address 

56 Grand Street 

White Plains, New York 10601 

(914) 761 - 9200 


Brodsky, Linett & A. .man 

1776 Broadway 

New York, New York 10019 

(212) 245-7700 

Attorneys for Flagg Brothers and 
Defendant Flagg . 


Hon. Louis J, Lefkowitz 

Attorney General of the State of New York 
Two World Trade Center 

New York, N\ w York 1000 
Intervenor-Defendant 
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Werner & Weiss Peg taee | ee ices eet Be 
2 West 45th Street Masi: 
New York, New York 10036 

(212) 697 - 6969 

American Warehouseme::'s Association 

and International Association of NS eat 3 ag ae 
Refrigerated Warehouses, Inc. 


~—Jaffe, Shaw & Rosenberg ass Tene es =o% 
51 Madison Avenue 
New York, New York 10010 es ess 
(232) 683 - 0275 
_Warehousemen's Association of renin ag ee oA te 
tie Port of New York, Inc. and 

-- the Cold Storage Warehousemen's 3 eeeeesc sos Sr 

Association of the Port of New York 

Radial or: s eee E G7u 5 

Yours. €t- 
J ware , Eve's 
ee ee pie Sl RCeTS OTe 
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| 
| 
UNITED STATES DISTRICT COURT : 
SCUTHERN DISTRICT OF NEW YORK 3 : . 

| 

| 

| 


See ee tee sc eee eeenaeneeaesas 


SHIRLEY HERRIOTT BROOKS, individually 


| 
| 


and on behalf of all others similarly 


| 
| 


| situated, $ 
| 
: Plaintiff, . 
| -against- 
| FLAGG BROTHERS, INC., individually and NOTICE OF MOTION 
| as representative of a class of all TO INTERVeEN= 
| others similarly situated, $ | 
HENRY FLAGG, individually and as : 
M.1I.G. | 
Defendants, : 
~and- $ 


NEW YORK STATE MOVERS & WAREHOUSEMAN'S 
ASSOCIATES, INC., : 


Intervenor-Defendants. 3 


eee eee ee eee aeeaeeanenas 


TO THE DEFENDANTS: 


| 

| President of Fiagg Brothers, Inc., 73 Civ. 4050 
\ 

| 

| 

: PLEASE TAKE NOTICE that GLORIA JON=S 
1 will bring on for hearing before the United States District 

i 

: Court in Room fa of the United States Courthouse, Foley Square, 
| New York, New York, on the 29th day of April, 1974, at 

| or as soon thereai'ter as counsel may be heard, a motion for an i 
order permitting Gloria Jones to intervene in this action, 


individually and on behalf of all cthers similarly situated, 


pursuant to Rule 24(b)(2) of the Federal Rules of Civil Procedure 


| 


. | as party plaintiff. 
H A 
Ae The grounds of this motion, as are more fully set forth' 


| in the proposed intervenor-plJaintiff's complaint, are that the | 


proposed intervenor is a member of the class purported to be 


| 
, represented by the named plaintiff and that the proposed inter- 
venor's claims and the claims of the named plaintiff contain 


| 
| 4 
| ‘ 
| 


{ i | identical questions of law, i.e., the constitutionality and valia- 
: : 


Bic eowm ee ee ae en enka tne ee even 2 Oe et ie tt Oe hanes ie ee + ea ar 


a“ 


NOTICE OF MOTION TO INTERVENE AS PLAINTIFF AND SUPPORTING 


AFFIDAVIT OF GLORIA JONES 

| . 
| sey . 
j ity of New York Uniform Commercial Code, §§7-209 and 7-210. 


| Permitting the applicant to intervene will not unduly delay or 


i" 
PLEASE TAKE FURTHER NOTICE that 
‘opposing affidavits and answering memoranda must be served upon 


; counsel for plaintiffs at least three days before the return 


day of this motion. 


Dated: April llth, 1974. 
White Plains, N.Y. 


ia 
HE LEGAL AID SOCIETY Oo” 
WESTCHESTER COUNTY 
BY's 
LAWRENC 
MARTIN 


Of Counsel 
f Counsel 
Counsel 


> 


Attorneys for 
Office & P.O. 
56 Crand Street 

White Plains, New York 10601 
761-9200 


> 


prejudice the adjudication of the rights of the original parties. 
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NOTICE OF MOTION TO INTERVENE AS PLAINTIFF AND SUPPORTING 
AFFIDAVIT OF GLORIA JONES 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


e ' 


#fF #@e ee egg Ree ER EEE eR REE 


GLORIA JONES, individually and on 
behalf of all others similarly 
Situated, 


Plaintiff, 


~against- 


FLAGG BROTHERS, INC., individually 
and as representative of a:class 
of all others similarly situated, : 73 Civ. 4050 


* and M.I.G. 


} HENRY FLAGG, individually and as 
President of Flagg Brothers, Inc., 


Defendants. : 


ft ee ee eee eee eee eee eae 


I. 
PRELIMINARY STATEMENT 


1. This is a class action for injunctive and declaratory 


| relief and damages brought pursuant to 42 U.S.C. §1983. 


Plaintiffs challenge the constitutionality of New York Uniform 


statutes violate the Due Process and Equal Protection Clauses of 
.the Fourteenth Amendment to the United States Constitution in 
|that they grant a warehouseman a lien and the right to sell 
|stored goods for warehouseman's fees allegedly due without grant- 


ing the owner of the stored goods an opportunity for a hearing 


prior to the imposition of the lien and sale. 


II. 


Commercial Code, §§7-209 and 7-210 on the grounds that these 
JURISDICTION 


2. Jurisdiction is inka on this Court by 28 U.S.C. 


eens in suits brought under color of any State statute, 
em regulation. custom or usage to redress rights, privi- 
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1§1343(3) which provides for the original jurisdiction of this | 
| 
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| to be heard; (b) there are questions of law and fact common to 
‘the tlass, namely, the. tonstitutional validity of New York 


Uniform Commercial Code, §§7-209 and 7-210; (c) the claims of 
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leges and immunities secured by the United States Constitution 


without regard to the amount in controversy. 


3. Plaintiffs' request for injunctive relief and damages 
4s authorized by 42 U.S.C. §1983. Plaintiffs' request for a 
declaratory judgment is authorized by 28 U.S.C. §§2201 and 2202. 


III. 
A. Plaintiff Class 
4. Plaintiffs are members of a class of persons whose 
property is stored in a warehouse located in the State of New 
York and whose property has been encumbered by a lien pursuant 
to New York Uniform Commercial Code §7-209 and subject to sale 
pursuant to New York Uniform Commercial Code §7-210 because of 


warehouse fe2s allegedly due, without opportunity for a prior 


hearing. a 7 She se geese = sete pen ° 


r=é.i25.2- This tlass actton is properly brought pursuant to Rule 
23 of the Federal Rules of Civil Procedure because: (a) the 

class is so numerous that joinder of all members is impracticable. 
There are numerous persons whose property is stored in a ware- 


house in the State of New York whose property has been encum- 


bered by a lien and subject to sale without a prior opportunity 


the representative plaintiffs are typical of the claims of the 
members of the class and_it can reasonably be expected that 


defendants will interpose identical defenses to such claims; 


{d) the Legal Aid Society of Westchester County, attorney for 
plaintiffs, will fairly and adequately protect the interests of 
the class; and (e) defendants, in failing to provide plaintiffs 
with an opportunity to be heard, have acted and refused to act 


on grounds generally applicable to the class. 


tas ton | X- 


| 
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ee 
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|B. Defendant Class 


6. Defendant Flagg Brothers is a representative of a 

class of defendants, all of whom are warehousemen doing business 
| in the State of New York and who impose liens and subject goods 
' to sale pursuant to New York Uniform Commercial Code §§209-210 
without affording the owner of the go.ds a prior opportunity to 
' be heard. ° | 


7. This class is so numerous that joinder of all members 


| 4s impracticable. The issue of law presented by this action i 


is common to all members of the defendant class and the defendant 


has i.cted and refused to act on grounds generally applicable to 


a risk of inconsistent adjudications with respect to individual 


members of the class which would establish incompatible standards 
' of conduct for the members of the defendant class; adjudications 
with respect to the individual members of the defendant class 

| as a practical matter would be dispositive of the interests of 

! 


the other members of the defendant class; the questions of law 


: and fact common to the members of the class predominate over any 


" questions affecting individual members, and a class action is 


j superior to other available methods for the fair and different 


adjudication of the controversy. 


IV. 
PARTIES 


---§$.:- Plaintiff GLORIA JONES is a citizen of the United 


' at 670 East Lincoln Avenue, Mount Vernon, New York. Plaintiff 
i 

| is.employed by the Burlington Fabrics Company, Mount Vernon, 

} New_York, for which her take home pay is approximately $87.00 


} 
| 
| per.week. This is the sole source of plaintiff's income. 


States. and of the State of'New York. Plaintiff resides alone | 


s 


i on vies : - - - eee 
—! Pare — . P »- TN - -— ae 
-——— . ine A a Pe ee ee . week he es tenes 


' 
! 


| 


) 


} 


| 
I 


| 
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9. Defendant Flagg Brothers, Inc., is a corporation 


organized under the laws of the State of New York and is engaged 
in the business of moving and storage in the State of New York. 
Defendant maintains an office and is engaged in business at 

247 South Fifth Avenue, Mount Vernon, New York. 


10. Defendant H ary Flagg is President of defendant Flagg 


Brothers, Inc.- He is being sued individually and in his official 


capacity. 


Vv. 
FACTUAL ALLEGATIONS 


ll. In the fall of 1973, plaintiff and her family were 


residing at 353 Mundy Lane, Mount Vernon, New York. Pursuant 


|} to a judgment of eviction that had been entered against plaintiff 
a as = = - - _--~+- — 


by,.the City Court of Mount Vernon, and a warrant of eviction 


-that had been tseued by said court, James A. Levister, City 

-Marshall of the City of Mount Vernon, appeared on November 26, 

1973, to remove plaintiff and her possessios from her apartment. 
12. When City Marshall James A.. Levister appeared on 


November 26, 1973, to remove plaintiff and her possessions 


from her apartment, plaintiff unsuccessfully attempted to contact 
.@ caseworker at the Westchester County Department of Social 
|. Services to obtain advice as to whom she should call to store 


her furniture and other household possessions. Marshall Levister 


then informed plaintiff that she could not get anyone to store 


, her furniture and other possessions and that the man with him, 


an employee of defendant Flagg Brothers, Inc., was the man who 
would store her goods. 

““"*- ¥3. Plaintiff did rfot on November 26, 1973, and has never 
since authorized defendant Flagg Brothers, Inc., to store her 


furniture and household possessions, either by written or oral 


contract, or otherwise. 


f 


tien a 
pee renner | nn me, . Se ay 
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14. Plaintiff was never advised of the rate that she would 
|have to pay for the storage of her’ household goods. 

15. After plaintiff was evicted, she moved into on apart- 
;ment at 670 East Lincoln Avenue, Mount Vernon, New York. 

16. In March of 1974, plaintiff contacted defendant Flagg 


| Brothers and was informed that plaintiff would have to pay 


| Plagg Brothers the sum of Six Hundred Dollars in order to rey 
‘acquire her household goods. Plaintiff was informed that if she 
‘had not contacted Flagg Brothers at that time, the goods would 


‘have been sold immediately thereafter. Plaintiff had never 


' previously been notified that such a sale would take place. | 


17 Subsequently, plaintiff complained to defendants that 


the price they had charged her was unreasonable, and that she had 
not contracted to pay defendants any sum for Storage of her house- 
, held goods. Thereupen, defendants notified plaintiff that her 
bill WAS actuall,y.only Five Hundred Dollars, and that if she 


. arranged to move her goods from defendants' warehouse by her 


own. means the bill would be further reduced to Three Hundred 


Thirty-five Dollars (see Exhibit "A", annexed hereto). Plaintiff 
was informed that if she was unable to pay the entire bill by 

| approximately April. 12, 1974, her stored goods would be sold. 

| Plaintiff believes that she does not owe defendants the amount 


i they are charging her, but in any event plaintiff cannot afford 


} to pay defendants this amount. 


_.18._ All of plaintiff's furniture and household goods are 
| : 


Lieeeeie in defendant Flagg Brothers warehouse. Defendants | 
|continued detention of plaintiff's goods, all of which are | 


! 
l essential items of household furniture, and the imposition of. 
és , 


| 
, the Statutory li-n pursuant to New York Uniform Commercial Code 


[ $7-209 have resulted in platntiff and her family having to 


| reside without these items, thereby causing plaintiff and her 


‘family grave and irreparable harm. A list of these goods are 
| i 
i annexed hereto as Exhibit "B". Defendants have threatened to 
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' 
pee? these goods pursuant to New York Uniform Commercial Code 


4 


; §7-210 without affording plaintiff an Opportunity to be heard. | 


plaintiff and her family further grave and irreparable injury 
in that the goods being held by defendant Plage Brothers 


| constitute essential items of household furniture which plaintirr, 


|| because -f her limited income of approximately $87.00 per week, 


‘ 
| the Sale of these goods without a prior hearing will cause i 
1 
| 
{ 
| 
' 


| cannot afford to replace. 

| 19. The imposition of a warehouseman's lien pursuant to 

New York Uniform Commercial Code §7-209 and the threatened sale 
f the goods pursuant to New York Uniform Commercial Code §7-210 

are actions under color of State law in that they are actions 


| fostered and authorized by New York State statute 


a 
fo 
ba | 
2 
i) 
"4 
i) 


activities traditionally carried out by public officials and 


thus constitute Public functions. 


> 


20. Defendants! imposition of a lien On plaintiff's goods 


| Pursuant to New York Uniform Commercial Code §7-209 and threatened 
| | 
| . : 
’ | Sale of plaintirr's g00ds pursuant to New York Uniform Commercial 
” | 
Code §7-210 without affording Plaintiff an Opportunity for a prior 


hearing violates the Due Process Clause of the Fourteenth Amend- 
ment to the United States Constitution, 


21. New York Uniform Commercial Code §§7-209 ana 7-210 


} 
| violate the Due Process Clause of the Fourteenth Amendment to 


Ce United States Constitution in that they authorize the. encum- | 
| 
' brance of a lien and the Sale of goods stored ina Warehouse for 

} 
; Warehouse charges allegedly due without affording the owner of 
J 


, the goods an Opportunity to be heard. 


22. New York Uniform Commercial Code §§7-209 ana 7-210 v 


or 


vn 


late the Equal Protection Clause of the Fourteenth Amendment to the 


United Stat Constitution in that these statutes have the effect | 


le 
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irrationally and arbitrarily discriminating against persons of low 
income. Persons with means can pay the amount of alleged debts 
| for warehouse moving and storage and contest the legality of 

the debt in a subsequent legal proceeding, thereby obtaining 
their goods. Low income persons such as plaintirr do not have 


this option and cannot prevent the imposition of the Statutory 


| lien and sale without ‘an Opportunity to be heard. 


i WHEREFORE, plaintirr respectfully prays on behalf 


| Of herself and all others similarly situated that this Court: 

| 1. Assume Jurisdiction of this action and issue a prelim- 
! 

inary and permanent injunction: 

j (a) Enjoining defendants, their officers, 

| employeer, agents and successors from encumbering 
Plaintiff's goods and Selling these goods without 
affording plaintiff an Opportunity to be heard; 

I (>) Enjoining defendants, their officers, 
employees, agents and Successors from enforcing 


New York Commercial Code §§7-209 and 210 without 


h affording plaintiff an Opportunity for a hearing prior 


to the imposition of a lien or the sale or goods 


q placed by an owner in & warehouse. 
(c) Mandate cefendants, their officers, employees 
| 


agents and successors to provide plaintiffs with an 


| Opportunity for a hearing prior to the imposition of 


a lien and sale of goods placed by an owner in a 


warehouse. 


i 2 Enter a final Judgment declaring defendants’ imposition 


| Of a lien and threatened Sale of plaintirfs' G00ds and New York 
! 


igeumig Commercial Code §§7-209 & 7-210 unconstitutional in violat 


| 
| 
ion 


j Of the Due Process and Equal Protection Clauses of the Pourteenth 
uy 


| Amendment to the United States Constitution. 
!' 


[ | 
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3. Enter a final judgment awarding plaintiff $3,000 


actual and nominal damages against the defendants jointly and 


* severally. | 


4, Determine this to be a valid class action pursuant to 


Rule 23 of the Federal Rules of Civil Procedure. 


a) 
+ 


5. Award plaintiffs their costs, disbursements and 


attorneys' fees. 


6. Award plaintiffs such other, further and alternative 


relief as to this Court may be just and proper. 


Dated: April llth, 1974 
White Plains, New York 


| 
| 
| 


LAWRENCE S. 
MARTIN A. S 
GENE B. REI 
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2 Full size beds 
2 long dressers 


Dining room table 
and 6 chairs 


| Hutch 
3 piece Wicker Chair set 
2 mirrors 


2 end tables 


Gas stove 


| 
Refrigerator 


Cabinet for dishes 
Clothes 

‘ Lamps 

Carpet 


} - Other goods ! 


Exhibit "B" 
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DEFENDANT'S ANSWERING AFFIDAVIT IN OPPOSITION TO PLAINTIFF'S 
Se . MOTION TO INTERVENE 


UNITED STATES DISTRICT COURT 
SOUTHEN DISTRICT OF NEW YORK 


-<<---- heii 9 
SHIRLEY HERRIOTT BROOKS, et al., 73 Civ. 4050 
Plaintiffs, 
- against - ANSWERING AFFIDAVIT 
“IN OPPOSITION TO 
FLAGG BROTHERS, INC., et al., MOTION TO INTERVENE 
, Defendants. 


ssknarbingicatbanswasipalinianle . | 
STATE OF NEW YORK ) 


; SS.: 
COUNTY OF NEW YORK ) | 


ALVIN ALTMAN, being duly sworn, deposes and says: 


1. I am associated with Brodsky, Linett and Altman, 
attorneys for defendants and have knowledge of the facts 
recited herein from my investigation of the case and ' 
conversations with defendant, HENRY FLAGG, president of 


the corporate defendant. 


2. This affidavit is submitted in opposition to the 
motion of GLORIA JONES, for leave to intervene in the 


above action upon the grounds that che proposed inter- 


venor, GLORIA JONES, (1) is not a proper party to | 

represent the plaintiffs in’this action, and (2) she 

has no justiciaole claim against the defendants in | 

common with the claims presented in the main actior.. | 

It is further respectfully submitted that intervention ! 
would unduly delay and prejudice the rights of the~ ' 


Original parties. 


' 

.3. Both the main action and the intervenor's 
lawsuit challenge the constitutionality of N.Y. U.C.C. 
‘Sections 7-209 and 7-210, the warehousemen's lien laws 


Of New York State under the U. S. Constitution. The 
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Court cannot hear the proposed intervenor's lawsuit 
and this lawsuit cannot be maintained as a class action 
af the provisions of Section. 7-209 and 7-210, par- 
ticnlarly the latter statute, were not followed in the 


proposed intervenor's case. 


4. As alleged in the proposed complaint, derendants 


removed Mrs. JONES' belongings from the sidewalk in i | 
front of her apartment building at 353 Mundy Lane, 
Mount Vernos, New York, to storage in November, 1973, 


following her eviction from the apartment by a City 


Marshal. Titis was done with the knowledge, consent and | 
approval of both Mrs. JONES and the Department of Social | 
Services of Westchester County. The said Department | 

/ 


paid defendants transportation charges for the removal 


and for one month's storage. A copy of a letter dated 
December 13, 1973 from the Department to defendants is 

annexed. After one month of storage, Mrs. JONES was 
personally responsible for the storage charges in an 

“amount which she knew and which she refused to pay after ; 
due demand. Although defendant advised Mrs. JONES that | 
her belongings could be sold for delinquency in payment, 


defendan. usa not at any time initiate the proceaure | 


required under Section 7-210 before a sale is authorized. 


5. In point of fact, Mr. KAHN, attorney for the 
proposed intervenor has spoken with your deponent and 
I have advised him defendants have no intention of sell- i 
ing the goods and if defendants do so decide, I will 


inform him well in advanoe of any sale. 


‘| ‘6. In the main action Mrs. BROOKS' goods have 


been returned to her in their entirety and the dispute 


Aaa 
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-to that extent has been settled. The only questions 


-yemaining therein are a claim for damages in the amount 
ef $500.00 for alleged wrongful detention of her belong- 


-ings and the suestion of constitutionality of the 


challenged sections of the Uniform Commercial Code. 
-e---- WHEREFORE, for the reasons stated in the accon- 


;submit that the motion for intervention should be 


| 
! 
-panying memorandum of law defendants respectfully 
denied. 
| 


Sworn to before me this 
25th day of April, 1974 


aa—Yotary Puolic 


Otary ruolic 
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Laaesed Berman 
« Comurssuonen 


* Jona J. Allen 
‘County of Wesichester | — 


DEPARTMENT OF SOCIAL SERVICES 


“TT 7" QAVISION OF FAMILY AND CHILD SOCIAL SERVICES 


*' Flegg Brothers Hoving & Storeza ee December 13, 1973 
i East 3rd Straet ‘ § Py 
Mount Vernon, %.¥. 


Gloria Jones 
353 Mundy Lanz 
Moun*s Yornon, H.Y. 
‘ 10 Mitchel! Place 


write Plains, N.Y. 10601 
Tet. 949-1300 


BZ Grassionds Hospital -M. A. Office 
Vainalle, N.Y. 10595 
Tet. $32 8500, Ext. 2739 


Muwtnorne,N, ¥. 10532 | £3 
Tet £92 6500, Ext. 2272 mes 


Please be advised that we are only. authorizing payment for ens 
able gee -- _monthts storage of client's furniture (11/26/73 thru 12/25/73). 
Te €C44224 We vill not ba held responsible for any costs incurred if Araiture 
™ 4s left in storaze beyond this period. 
3% Moore Avenue : 
—_8 . Yours truly, 


DIVISION OF FAMILY AND CHILD SCCLAL SERVICES 
$M Porth Avenue P 
teers Mochelle, N.Y. 10801 
Ter 636 0600 GC Corkmiy 
20 TNorth Hi n J 
Ouerg. —. . (trs.) C. Cooknan 
Vet 262 3324 Fuployrent Worker 
FD vesvhington Avenue ; 


Pew Oat. N.Y. 10566 
Te 732 6500 


% Bradhurst Avenue piie Sir: Seema 


890 2aah Ridge sian 
Port Cy <ster. N.Y. 10573 
Wet 637-1100 


a el 


formy seen. MW. Y. 10591 
fe 4087331 


Wi Caret Sweet 


ee own MY. 10601 
fe <2 4200 


©) berQerten Avera 
Pe wx. ¥. 10701 
we mI 


Seed Replies te: Diviion of Family ond Child Sovisl Services 
* Use Address Mao. . 
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PLAINTIFF'S REPLY AFFIDAVIT IN SUPPORT OF MOTION TO INTERVENE 
a e e : 


UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


aon 
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| SHIRLEY HERRIOTT BROOKS, et al., : 
Plaintiffs, 2 REPLY Al *IDAVIT IN 
. SUPPORT OF MOTION 
~against- , FY TO INTERVENE. 


FLAGG BROTHERS, INC., et al., 


73 Civ. 4050 NIG 


Defendants. 


*eaeerekteeereeeeeeeweeez?es22 #282 . 
STATE OF NW YORK ) 
COUNTY OF WESTCHESTER )SS: 

LAWRENCE S. KAHN, being duly sworn, deposes 
| and says: 
i FIRST: I am an attorney on the staff of The Legal Aid : 
Society of Westchester County and as such am fully familiar 
with the facts relating to the instant motion by Gloria Jones 


} to intervene as a party plaintiff. 


SECOND: Upon information and belief, on April 10, 1974, 
Gene B. Reibman, another staff attorney associated with The 

| Legal Aid Society of Westchester County, telephoned Mr. Altman, 
an attorney associated with the firm of Brodsky, Linett & Altman, 
| attorneys for defendant herein, and advised him that The Legal 
Aid Society intended to move forthwith to intervene Gloria Jones 
| aS a party plaintiff. Mr. Reibman sought assurance from Mr. 

} Altman that, pending a determination of Mrs. Jones' motion, her 
household goods would not be sold by the defendant. Mr. Altman 
responded that he would contact defendant Flagg Brothers to see 
if the latter would be willing to make such an assurance and that 


| 


a ' 
| ne would call Mr. Reibman back to inform him of the result of that! 


conversation. 
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THIRD: Based upon that conversation, and based upon the 


fact that in the main action herein Mr. Altman had months 


earlier assured Mr. Reibman that the goods of the named plaintiff ! 


Brocks would not be sold pending the outcome of the action and 
had, in fact, subscquently arranged for the return of Ms. Brooks' 
goods, I assumed that, at least until Mr. Altman returned Mr. 
Reibman's telephone call, Mrs. Jones' goods would not be sold. 

It was this assumption which convinced me that there was no need 
to seek a temporary restraining order to prevent the sale of 


Mrs. Jones' household possessions. 


FOURTi1: On or about April 22, 1974, following the service 
and filing of the instant application, © teleshoned Mr. Altman 
to inquire whether he would be able to provide assurance to me 
that Mrs. Jones' goods would not be sold. At that time he 
stated that he was able to give me such assurance and that Mrs. 
Jones' goods would not for the present be sold. Therefore, the 
fact that I did not seek a temporary restraining order on behalf 
of the proposed intervenor should. not prejudice Mrs. Jones' 


motion to intervene as a party plaintiff. 


Loon file) 


| 


—_—---- 


LAWRENCE S. KAHN 


Sworn to before me this 
/s77 day of May, 1974. 
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OPINION GRANTING PARTIES' MOTIONS TO INTERVENE. 


. UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SHIRLEY HERRIOTT BROOKS, 

individually and on behalf of all 
others s‘nilarly situated, 
Plaintiffs, 


é 


-against- . : ‘+ 93 Civ. 4050 MIG 


FLAGG BROTHERS, INC., HENRY FLAGG, 


individually and as President of 


+ 


ay ee, . an A gt a LK. LT, T/T 
a ' . 


Flagg Brothers, Inc., 


Defendants. 


_ . APPEARANCES 


THE LEGAL AID SOCIETY OF WESTCHESTER COUNTY 
White Plains, New York 
Attormeys for Plaintiffs 
‘By: MARTIN A, SCHWARTZ, LAVRENCE S, KAHN and 
GENE F, REIBMAN, of Counsel 


*.. ' .* LOUIS B,. YORK, Esq, 
- - Manhattan Legal Services Corporation 
New York, N.Y. 
Co-Counsel for Plaintiffs 


BRODSKY, LINETT & ALTMAN 
New York, New York 
“Attorne Ss og Defendants 
By: ALVIN ALTMAN and MICHAEL J. BARNAS, of Counsel 
LOUIS J. LEFKOWITZ, Attorney General of.the 
State of New York, Pro Se, Proposed Intervenor 
By: A. SETH GREENWALD, Assistant Attorney General 
- of Counsel 


‘ 


oe .- 
%« 


t : ': Page 91 


OPINION GRANTING PARTIES' MOTIONS TO INTERVENE 


WERNER & WEISS ae : 
‘New York, N.Y. : 
Attorneys for Proposed Intervenors, : 
American Warehousemen's Association and 
International Association of Refrigerated 


Warehouses, .Inc. 
By: MARTIN WEISS, of Counsel 


JAFFE, SHAW & ROSENBERG f 
New York, N.Y. ; 


Attorneys for Proposed Intervenors, 
Warehousemen's Association of the Port of N.Y. 


and the Cold Storage Warehousemen's Association 
of the Port of N.Y. 


by: ARNOLD H. SHAW, of Counsel 

GURFEIN, D.J.: 
oe 1 

This is an action challenging the constitution- 
ality of New York's warehousemen's lien laws, N.Y.U.C.C. 
§§ 7-209, 7-210, which grant a warehouseman a lien and 
the right to sell stored goods for warehouseman's fees 
allegedly due without granting the owner of the stored 
goods an opportunity for a hearing prior to the imposition 
of the lien and sale. The plaintiff Brooks individually 
and on behalf of all others similarly situated seeks 


declaratory and injunctive relief and money damages. 


‘Jurisdiction is alleged under 42 U.S.C. §§ 1983, 1985, 


28 U.S.C. § 1343(3) (4) and 28 U.S.C. §§ 2201, 2202. 


e 


re ' ~ OPINION GRANT ING PARTIES! MOTIONS TO INTERVENE 


oe rt ee Li aa a 


‘There are currently four pending motions to 
intervene pursuant to Fed. R. Civ. P. 24, (1) Gloria eee 
Jones has moved to intervene as a plaintiff individually mt 3 
and on behalf of all others similarly situated pursuant ' 

to Fed. R. Civ. P. 24(b) (2); (2) the American Warehouse- 
men's Ass'n and the International Association of Refrigerated 
* Warehouses, Inc. have moved to intervene as party defendants; 


(3) the Warehousemen's Association of the Port of New York, 


Inc. and the Cold Storage Warehousemen's Association of the 


- 


Port of New York have moved to intervene as party defendants; 
and (4) the Attorney General of the State of New York has 

_ moved to intervene as a party defendant. Only the 
Attorney General’ s motion is unopposed. Flagg opposes 


the intervention of the proposed plaintiff. 


T 


THE ‘BROOKS COMPLAINT" | | 


Shirley Brooks ("Brooks") alleges that she 
represents "a class of persons whose property is stored 
in a warehouse lnpstes in the State of New York and whose ar 


ponpesy has been encunoered by a lien pursuant to New York 


OPINION GRANTING PARTIES' MOTIONS TO INTERVENE 


Uniform Commercial Code § 7-209 and subject to sele pursuant t 
New York Uniform Commerical .Code § 7-210 because of werenee 
fees allegedly due, without opportunity for a prior ca? 
She further alleges that the action is properly a class 

action under Fed, R. Civ. Pi..22e 

Brooks also claims that defendant Flagg Brothers, Inc. ("Flagg 
Brothers") is a representative of a class of defendants, 

all of whom are warehousemen doing busine 3; in the State 

of New York and who impose liens and subject goods to sale 
pursuant to New York Uniform Commercial Code §§ 209-210 
without —< the owner of the goods a prior opportunity 


to be heard,"' 


Brooks i a New York citizen, residing in White 


‘Plains with her three minor children. Her husband is 


deceased. Her weekly "“taxe home" salary is approximately $100, 


‘ 
her sole source of income, 
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r 


Flagg Brothers is a New York corporation 
engaged in the business of moving and storage. Flagg 
Brothers maintains an office at 247 South Fifth Avenue, 
Mount Vernon, New York. Defendant Henry Flagg ("Flagg") 
is President of Flagg Brothers; he is sued individually 
and in his official capacity. Defendant James A. Leviston 
("Marshal") is the City Marshal of Mount Vernon and is 
also sued individually and in his official capacity. 

In her complaint, Brooks alleges the following: 
facts. In the spring of 1973, an order of eviction was 
entered by the City Court of Mount Vernon against the 
plaintiff whe was then residing at 33 North 3rd Avenue, 
Mount Vernon, N.Y. The defendant Marshal appeared on 
June 13, 1973 to remove the plaintiff and her possessions 
from her apartment. Brooks told the Marshal that she wanted 
tocall someone to store her furniture. The acinnd re- 
sponded that she could not get anyone to store her furni- 
‘ture and that the man with hin, defendant Flagg, would 
store her furniture. Flagg informed Brooks that she . 
would have to pay $65 pez month for moving and storage. 
Believing she had no choice, Brooks agreed. After the 


goods were loaded onto one o& Flagg Brothers’ trucks, 
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one of the moving men told Brooks that she would have to 
pay $175 ($75 per month for storage, $75 for barrelling | i ; 


and platforming and $28 for fumigating). 


After her eviction, Brooks and her children moved 
into her cousin's apartment at 120 North Kensco Avenue, 
White Plains, New York. On June 15, 1975 the plaintiff 
called Flagg Brothers and was informed that she owed an 
additional $156. When she went to Flagg Brothers’ office, | 
she was told that the $178 was considered only a deposit. 

She was also advised that the storage charges were on a 
} "per month" basis, so that an additional $75 would be 

due on may 1, rather than on July 13 as she had thought. 

| Subsequent communications between Brooks and Flagg 

Brothers include: Flagg's secretary advising Brooks that 
the plaintiff could only obtain her possessions if she 
"paid $484 in cash; a letter from Flagg Brothers in the 

form of a "Final Notice" that unless payment was made 

Flagg Brothers would advertise her goods for public auction. 
Prior to August, 1973, Brooks had been unable to remove her ~ 
goode because of insufficient space in her cousin's 


f 
apartment. . 
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‘ ‘It appears that the goods have now been 
returned to plaintiff Brooks in their entirety. She 
has no claim for injunctive relief but only a claim 


for damages and declaratory relief, 


tl 


MOTIONS TO *NTERVENE 


: (1) Jones' Motion to Intervene as Plaintiff 

Because Brooks' case for injunctive relief has 
been dissipated, the same Lawyers now seek intervention 
on behalf of Gloria Jones. In her proposed intervenor's 
complaint, Jones virtually tracks the insane’. 
and class action allegations that appear in Brooks' 


complaint, 


Jones is a New York itizen, residing alone at 


) 


670 Lincoln Avenue, Mount Vernon, New York. She has a 
weekly income of $87.00 after taxes. The defendants are 


Flagg and Flagg Brothers. She does not name the Marshal, 


3/ Jones limits herself to 42 U.S.C. § 1983, 28 U.S.C, 
§ 1343(3) and 28 U.S.C, §§ 2201, 2202. She omits 
ae as a basis for jurisdiction 42 U.S.C. § 1985, 
28 U.S.C. § 1343(1), (4). 


Page 97 


-° : OPINION GRANTING PARTIES' MOTIONS TO INTERVENE 


& ‘Jones alleges that on December 26, 1973 the 
i Marshal came to remove her and her possessions pursuant 


to an order of eviction entered against Jones by the 


City Court of Mount Vernon. The Marshal repeated what 
he hed told Brooks that Jones could not get anyone to 
“store her furniture and other possessions and that the 
man with him, an siataees of Flage Brothers, was the man 
who would store her goods. 
Unlike Brooks, Jones did not agree to Flagg 
Brothers storing her goods. Nor was she advised of the 
~ storing rate. Nonetheless, Flagg Brothers took the goods 
& ©to its storage warehouse. 
—sompreint, After her. eviction, Jones moved to her current 
' @Nfddress. " She spoke to Flagg Brothers in March 1974 and 
C@ras-‘told she would have to pay $600 to obtain her goods. 


She was also tolu that had she not contacted Flagg 


Brothers at that time the goods would have been sold 


immediately. 


«-G.¢ 


ele * Thereafter, Jones complained of the high price 


noting that she had not contracted to pay for the storage. 


_ The defendants told her that the bill was only $500 und 
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ao that if she did not pay the entire sum by April 12, 1974 

‘the goods would be sod, Jones cannot afford to pay 
Jones urges that the imposition of a warehouse- 

-mn's lien and the threatened sale (U.C.C. §§ 7-209-210) 

.. without a prior hearing are actions under color of state law 


- which violate plaintiff's due process rights under the 


~ Fourteenth Amendient,. 


Like the Brooks' complaint, the Jones' complaint 


- geeks declaratory and injunctive relief and dam.zes. 


s>: In an answering affidavit, Flagg's attorney 


- avers that defendants have advised plaintiff's counsel 


- that the defendants have no intention of selling the goods 
and if they do decide to sell them, plaintiff's counsel 
eewill be novified "well in advance of any ne Plain- 

w LEE's counsel has sworn in a reply affidavit that 


¢-because of these assurances he has not sought a temporary 


restraining order on behalf of Jones, 


4/ 417 


5/ Altman Affd. 1 5 — 
pare 7 
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Jones' motion is for permissive intervention 


i(Fed. R. Civ. P 24(b)(2)) and as part of her representa- 


tics of a “class (Rule 23). 
) No class’ determination under Rule 23 has yet 
been considered by the Court, — | | 
Rule . 24 (b) (2) provides in part: “Upon timely 
application anyone may be permitted to intervene in an 
eetions . »« « @ wieis an applicant's claim or defense 
and the main action sie a question of law or fact in 
common. . ba In exercising ‘ts discretion the court 
shall consider whether the intervention will unduly 
delay or prejudice the adjudication of the rights of 
the original parties." 


' Having eliminated Brooks as a plaintiff for . 


injunctive relief, the defendants now seek to eliminate ~ 


the proposed intervenor Jones by telling her that they 
have no intention of seliing ner goods, and that she 


would, te sony event, be notified well in advance of the 


sale. If the defendants made the same promise each time 


a plaintiff challenged them, -c even gave the goods back 


each time, they would have a continuing argument that 


there is no justiciable controversy and that the particular — 


plaintiff had no standing. 
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OPINION GRANTING PARTIES' MOTIONS TO INTERVENE 


The situation is analogous to the problem 
presented in Saithern Pacific Terminal Co. v. Interstate 
Commerce Comm'n, 219 U.S. 498 (1911), where the Court 
held it had jurisdiction to determine whether an order. 
of the I.C.C, should be enjoined, even though the order 
had by then expired. "The questions involved in the ia 
orders of the Interstate Commerce Commission are usually 
continuing (as are manifestly those in the case at bar) 
| and their consideration cught not be, as they iene be, 
e defeated, by short term orders, capable of repetitin, 
| in yet nuathen review." (219 U.S. at 515.) 
” In the case at bar, the practices of the 
| defendants under a continuing statute cannot be kept 
from judicial scrutiny by quick settlements or apologies. . “ 
| The threat alleged by Mrs. Jones that her furniture would 
be scold if she dd not pay makes this a case or controversy, 
certainly for purposes of a declaratory judgment, Her 
property is concededly in the defendants' possession and 
.the threat has been ethaneds The defendants' position remains 


that storage fees are due and that Jones is responsible 


for them, Even though the threat of sale did not succeed 
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ba “eammebog” a “vyoluntary" payment by Jones, defendants 
still maintain they do have recourse to § 7-210 procedures. 
The fact that they agreed not to invoke § 7-210 inten 
this suit does not affect Jones' action in terms of its 
ripeness any more chen had Jones sought and won a restrain- 
ing order. Since the threat of sale would have been 
sufficient for ripeness for purposes o& a restraining order, 
jt is also sufficient here. See Hart & Wechsler, The 
Federal Court and Federal System 139 n.5 (1953). 

Similarly, the status quo accord does not diminish 


Jones' interest for purposes of standing. She has alleged 


"'such a personal stake in the outcome of the controversy 
as to assure that the concrete adverseness which sharpens 
the presentation of issues upon which the court so largely 
depends for illumination of difficult constitutional 
questions. . . .'- Baker v. Carr, 369 U.S. 186, 204 (1962." 
Jenkins _v. McKeithen, 395 U.S. 411, 423 (1969). | 

While it is true that the factual patterns in | a 
Jones' complaint differ from Brooks', the 1 issue 
remains the same, whether the decision of Magro v. Lentini ee 


Bros. Moving & Storage Co., 338 F. Supp. 464 (E.D.N.Y. 1971), 
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aff'd per curiam on opinion below, 460 F.2d 1064 (2 Cir.), 


cert. denied, 406 U.S. 961 (1972), upholding the consti- 
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tutionality of § 7-210 has continuing vitality in light 
of Fuentes v. Shevin, 407 U.S. 67 (1972) and Hernandes v. 


Furopean Auto Collision, Inc., 487 F.2d 378 (2 Cir- 1973). 
° 


i inated pene intervention is appropriate. 


dear 


i. 


Bocne v. Wyman, 295 F. “Supp. 1143 (S.D.N.Y. 1969, Mansfield, J.). 
(2) Motions to ene as Defendants 


(a) The American Warehousemen' s Ass'n sell 
is a non- profit stunelsekion ‘inmeeienels in Illinois, 
with its principal place of business in Illinois. It is 
the ppblges’ ttebe ananetuxtiln for the public merchandise 
warehousing industry, having 478 members who operate in 
‘every state (including New York) except four, Its members ' 
warehouses account for approximately 1,801,218,000 cubic 
feet of warehouse space -- about 757 of ali public merchandise 


warehouse space in the United States. 


(b) The International Association of 
Refrigerated Warehouses ("IARW") is a non-profit Delaware 


corporation with its principal offices in Washington, D.C. 


Page 103. 


rT ae 


OPINION i GRANTING PARTIES' MOTIONS TO INTERVENE 


It is the national trade association for the public 
refrigerated warehousing industry, having 218 member 
, companies in the United States who operate 432 jini 7 | . j 
refrigerated warehouses in all states including New York 
but excluding four states: The membership accounts for 
567,000,060 cubic feet of public refrigerated war house 
space which represents over 757 of the total witte ™ 
refrigerated warehouse sane in the United States. 
' Both the’ AWA and IARW argue that since the U.C.C, 
{including the provisions of §§ 7-209 and 7-210) has been 
adopted in 49 states, a holding that §§ 7-209 and 7-210 
are linia ieidieli siaiatie adversely affect their member- 
they assert-intervention “is appropriate because_their_—_—— 
interests may differ from Flagg Brothers’, They note 
‘that -Flagg Brothers deals with the public == storing 
furniture -- while they deal with commodities in commerce. 
They contend that if the statute is held to be siiniiaietc Sia 
tuthi..* “i would affect them as well, without the Cour= 
having bee acquainted with the problems of their industry. 
| Both seek inte-vention pinceninds on Fed. R. Civ. P. 24 (a) 


and 24(b). 
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ae 1, 
e (c) The Warehousemen's Assoctation of the 


~ Port of New York ( 


_~- - =: 


"WAPNY "’) is a trade association incor- 


‘porated in Ken York consisting of many public warehousemen 


sa doing business in the City of New York and metropolitan 
! ms 


_ New Jersey area, The members Store, handle and distri- 


_ bute merchandise, commodities and materials of every 


4 “character and dudndtini tens: 
| ast S 2 ge en le : 


waee 


(a) The Cold Sie Warehousemen's . 


Association of the Port of New York ("CSW -NY") is an 


eunincorporated trade association, with a wemvership in 


& zthe same geographical vicinity as WAPNY, ‘Tk r activities 


sconsist primarily of | the storage, ‘hain iee and cistribution 
te£€ sperishable - foods ‘and other commodities that require 


irefrigerated facilities: for their storage. 


aa pak ome e 
GCeart wits 


—- = ~ 


In response to the motions of all four proposed 


intervening defendant: the plaintiff urges that their 


proper role should be that of amicus curiae, not party 


defcndants. 


\ 


I disagree, As was not the case in Sierra Club 


¥s Morton, 405 U.S, 727 (1972), the proposed interv.norgs 
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have elleged that its members themselves would be affected 
by ¢: hen tengiclion that §§ 7-209 and 7-210 are einselteihetiai’ 
(cf. 405 U.S. at 735.) It is plain that at least the 
New York members of the intervenors have substantial 
interest in upholding the constitutionality of the 
provisions here attacked, with non-New York members in 
states which have adopted the U.C.C. alee taceseeeeé, 

, Under Rule % (9 one may be permitted to inckvene 
in an action "(2) when an ene tsenns:*s claim or defense 
and the main action have a question of law or fact in 
commen,” . | | | 
It might have been thought, as is indeed suggested 
con: 


by the objecting plaintiff, that where merely a question of 
o:.f * 


‘law is involved the intervenor should be remitted to the 


a a4 = 


status of an amicus curiae, That makes some sense because 
the judgment here would not be res judicata oe claim 
or defense of the proposed intervening defendants. 
The test of permissive intervention is broader 
‘ wever, First, the rule reads in the disjunctive -- 


question of law or fact -- so that intervention may be 


permitted where the question of law, though not of fact, 


—— 


is common. Second, the words "claim or defense" have not 
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“been read in a technical sense, but permissive intervention 
“has been upheld even where in Professor Moore's phrase 


-"the existence of any nominate ‘claim’ or ‘defense’ is 


‘difficult to find." Moore, Federal Practice, 24.10[2], 
24-354, ~~ ~tneit gat.cenfsssesetan. tt 


DrcovlS.°° = A ground for intervention is "economic interest," 


Cascade Natural Gas Corp. v. El Paso Natural Gas Co., 


386 U.S. 129, 135 (1967) (intervention by California allowed 
‘beaause its interests in a competitive system of Satural 

‘gas distribution); Nuesse v. Camp, 385 F.2d 694 

“€D.C. Cir. 1967); Textile Workers Union of America v. Allendale 


Co., 226 F.2d 765, 769 (D.C, Cir, 1955) ("a real economic 


——tBtake in the ‘outcome of this litigation"); Champ v. Atkins, 
Mae WSO “RS GOES WINER, OOO tte eee sses ee fh 


Status O: 4t YsC'of “course, true that in some situations a 


‘géneral economic interest would not be enough. But in this 


situation where specific segments of an industry would be 


“witally affected by a declaration that the statute which 


| - mec =e —seS ~wes - =o - ons *e “3 = 


Pent et ee 


76F = Though Cascade was a Rule 24(a) intervention, the 
principle should apply to = iacadeneceicn as well. 
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OPINION 
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ri 


governs their business conduct is unconstitutional, there 


“4g little ‘reason to exclude them from participation. As 


“Judge Leventhal said in Nuessc v, Camp, supra at 700: 


oe . . the ‘anterest’ test 4s primarily 8 practical guide 


‘to disposing of law suits by involving as many apparently 


conce d persons &S is compatible with efficiency and due 
process." The tendered answers of the proposed intervenors 
do not raise complicated questions of fact. On being vet~ 
mitted to intervene, their activity will be mae by 
appropriate orders: of the Court. 


The four: motions to intervene 46 party defendants 
i ; 


le 


(3) The: State Attorney General of the State of 


New York is permitted to intervene on consent. 


Further caption in the » action shall include the 
names of the intervening parties. 


It is so’ ordered. 


June 25, 1974 . ae 


“ - ogra § eunyan 


T.5.D.J- | 


a 
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once ¢ +. * NOTICE ‘OTION TO DISSOLVE THREE-JUDGE COURT bs . 


| uNITED STATES DISTRICT COURT | 
SOUTHERN DISTRICT OF NEW YORK 


aa 


cepacia gap Soar hee Ee ee 
‘ : 
SHIRLEY HERRIOT BROOKS, individually and ;: se 
) on behalf of all others similarly : ; . ; 
' situated, i @) TMATUES 3 : 
2 
Plaintiffs, : ‘ 
. : 
and : oe 
2 
GLORIA JONES, 2 
be . 
Plaintiff-Intervenor, : 
a A z 
\ : 
Fe . 
~against- 2 
. ry 
FLAGG BROTHERS, INC. individually and as : 


representative of a class of all others 
similarly situated, HENRY FLAGG, individ- 
ually and as President of FLAGG BROTHERS, 
INC., 


73 Civ. 4050 H.F.wE | 
Notice of Motion 

to Dissolve 
Defendants, Three-Judge Court 


and 


YORK, THE AMERICAN WARENOUSEMEN'S ASSOC 

IATION; THI {NTERNATIONAL ASSOCIATION OF 

REFRIGERATED WARTIOUSES, INC THE WARE- 

HOUSEMEN'S ASSO .ATION OF THE vAT OF NE¥ 
* YORK; and THE COLD. STORAGE WA,sEHOUSEMEN'S 
ASSOCIATION OF THE PORT OF NEW YORK, 


$ 
2 
t 
3 
3 
s 
THE ATTORNEY GENERAL OF Tit STATE OF NEW : 
Defendants-Intervenors. : 
t 
o 6s oe age, Se Sasa ee See Se eS 
PLEASE TAKE NOTICE that plaintiffs will move 
this court at a Motion Term, to be held at the United 
States Courthouse in Room 1505, Foley Square, New York, 
New York on the 5th day of May, 1975, at 10:00 a.m. or 
as soon thereafter as counsel can be heard for an order 
pursuant to 28 U.S.C. §2281 dissolving the three-judge 
court convened in this action on November 18, 1974, and 
remanding the action to the single district judge, and 


for such other and further relief as this Court may find 


just and proper. 
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. orities in support of motion to dissolve three-judge 


NOTICE OF MOTION TO DISSOLVE THREE-JUDGE COURT 


. 


‘ e 7 
+ , The ground of this motion, as is more fully 


set forth in plaintiffs' memorandum of points and auth- 


court, is that a three-judge court is not required or 
authorized by 28 U.S.C. §2281 because the complaint does 
not seek to restrain "the action of any officer of [ ae] 
State in the enforcement or execution of a [State] 


statute Soa oe 


Dated: April 22, 1975 ‘ 
White Plains, New York Respectfully submitted, 


> Leifin Ae 
e Legal Aid Society of 
Westchester County 
By: Martin A. Schwartz, 
of Counsel | 
| 


Lawrence S. Kahn, 
of Counsel 
56 Grand Street 
White Plains, New York 10601 
Tel: (914) 761-9200 
Attorneys for Plaintiff znd 
Plaintiff-Intervenor 


aan 
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Yocrs, et, 
. Aim Socirry of WesTcHEsTER County 
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~against- 
PLAGG BROTHERS, INC., et al. 


Defendants. 
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Notice of Motion to Dissolve 


Three-Judge Court 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NeW YORK 
eee er ee eee en Ce eee eee ied x 
SHIRLEY HERRIOTT BROOKS, individually : 
and on behalf of all others similarly 
situated, : 
Plaintiffs, : 
and ° 
GLORIA JONES, : 
$ 73 Civ. 4050 M.I.C¢. 
Plaintiff-Intervenor, 
: NOTICE OF MOTION 


- against - FOR CLASS *CTION 
: DETERMIN S1i0N acd 


FLAGG BROTHERS, INC., individually and SUMMARY 9 UOGMENT 


as representztive of a class of all : 
others similarly situated, HENRY FLAGG, 
individually and as President of Flagg : 
t 


Brothers, Inc., 


Defeacants, 

and $ 
THE ATTORNEY GENERAL OF THE STATE OF NEW 
YORK; THE AMERICAN WAR JSEMEN'S ASSOCI- 
ATION; TaE INTERNATi ‘Ai ASSOCTATION OF 
REFRIGFMATED WAREHOUSES, INC.; THE WARE- 
HOUSEMEN'S ASSOCIATION OF THE PORT OF NEW: 
YORK; and THE COLD STORAGE WAREHOUSEMEN'S 
ASSOCIATION OF THE PCRT OF NEW YORK, 


Defendant-Intervenors. 
ee ee ee -x 


TO THE DEFENDANTS AND DEFENDANT-INTERVENORS : 

PLEASE TAKE NOTICE that upon the annexed affidavits and the 
exhibits annexed thereto and upon defendant Flagg Brothers’ 
answers to interrogatories, and upon all the papers previously 
filed in this action, plaintiffs and the atetacietsteeeueat will 
move this Court at a Motion Term to be held in roon 7g of the 
United States Courthouse, Foley Square, 2w York, New York, on the 

over bs 
Gt day Pg anny 1974, at 10:00 A. M., or as soon thereafter 


as counsel can be heard: 


— = ee re ee ae ee o2 ms cere ae 


f 
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l. For an order pursuant tc Rule 23 of the Federal Rules 
of Civil Procedure determining this action to be a proper 
plaintiff and defendant class action; 

The grounds of that motion, as are more fully et forth 
in the annexe? affidavits, exhibits, the answers to interrogatorie 
and the memorandum of points and authorities submitted in supp rt 
of this motion are that with respect to both the plaintiff and 
defendant classes, all of the requirements of Rule 23(a) are 
satisfied in that the class is so numerous that joinder of all 
members is impracticable, the questions of law and fact are cownon 
to the class, namely, the con .titutionality of New York Uniform 
Commercial Code, §87-209 and 210, the claims and defenses of the 
representative parties are typicel of the claims and defenses of 
the class, and the representative parties will fairiy and 
adequately protect the interests of the classes. In addition, 
the requirement of Rule 23(b) is met in that the defendants have 
acted and refused to act on grounds generally applicable to the 
class, thereby making appropriate final injunctive relief or ; 
corresponding declaratory relief with respect to the classes as a 
whole. 

2. For an order pursuant to Rule 56 of the Federal Rules of 
Civil Procedure granting plaintiff and the plaintiff-intervenor 
and the -lass the, represent summary judgment for the injunctive 
and declaratory relief prayed for in the complaint and on all 
issues except the amount of damages. 

The grounds of this motion, as are more fully set forth 
in the annexed afficavits and exhibits and in plaintiffs’ 


memorandum of points and authorities in support of this- motion, 
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‘ . 
are that there is no genuine issue as tc any material fact and 


that the plaintiffs are entitled to judgment as a matter of law 
in that New York Uniform Commercial Code 88209 and 210 violate the 
Due Process Clause of the Fourteenth Amendment to the United 
States Constitution in that these provisions authorize the 
imposition of a lien and este of bailed goods by a warehouse 
company without a prior hearing. 

Plaintiffs further one pursuant to Rule 56 (d) of the 
Federal Rules of Civil Procedure that if summary judgment is not 
readered upon the whole case or for all the relief prayed for 
and-a trial is“necessary, the court at the hearing of the motion, 
by examining the pleadings and-the evidence before it and by 
tnterrogating counsel, ascertain what material facts exist without 
substantial controversy-and what material facts are actuallly and 
in good faith controverted. 

PLEASE TAKE FURTHER NOTICE that answering memoranda and 
affidavits, if any, must be served on counsel for plaintiffs at 
least three days prior to the return date of this motion. 

Respectfully submitted, 


Vi fats. 8b heturD ne 


Dated: August 2é , 1974 HE LEGAL AiD SOCIETY OF WEST-— 
White Plains, New York. CHESTER COUNTY 
By: Martin A, Schwartz, of Counse 
: ; Lawrence S$, Kahn, of Counsel 
cliii tos Fity-i-" > 3-" Attorneys for Plaintiffs and 
: Plaintiff-Intervenor id 
Sat eee nese lai er . O££€4ce ance P, O, Address: 
: 56 Grand Street 
White Plains, New York 10601 
Tel. No. (914) 761-9200 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SHIRLEY HERRIOTT BROOKS, et al., $ 


Plaintiffs, : 73 Civ. 4050 M.I.G. 


- against - : AFFIDAVIT IN SUPPORT 
FLAGG BROTHERS, INC., et al., $ ACTION DETERMINATION 
Defendants. : 
civ ddd DRORARHSPSRRSEAS SOOO SOMO” x 
STATE OF NEW YORK ) bts 
S542 


COUNTY OF WESTCHES1 ER) 

MARTIN A. SCHWARTZ, being duly sworn, heguidis and says that: 
1. I am an attorney duly admitted to practice law in the 
State and in this Court. I am associated with The Legal Aid 
Society of Westchester County, attorneys for plaintiffs herein. 

I am fully familiar with all of the proceedings in this action. 

I ‘ite this affidavit in support of plaintifts' motion for a 
class action determination. 

2. On or about December 13, 1973, plaintiffs’ counsel 
served upon defendant Flagg Brothers’ «counsel written interroga- 
tories. 4 copy of these interrogatories are annexed hereto 4s 
Exhibit "A". 

3. On or about January 14, 1974, defendant Flagg Brothers 
served upon counsel for plaintiffs answers. to pleintiffs' written 
interrogatories. A copy of the enswers to interrogatories are 
annexed hereto as Exhibit “Br. 

4. The answers to interrogatories state that: 1) “In the 
year 1973, approximately 567 contracts for moving and approximately 


70 contracts for storage were entered into by Flagg Brothers ,Inc."; 


; 
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and 2) "In the year 1973, there were approximately 65 ‘Final 
Notices' given to customers of Flagg Brothers, Inc." 

5. A "Class Action Stipulation-Defendant Class" filed in 
this action substantiates that there ar’ “approximately 200 to 300 
warehouses located within the State of New York." A copy of this 
stipulation is annexed hereto as Exhibit "C". 

6.. The material set forth in paragraphs 3, 4 and 5 above 
substantiates that the classes are sufficiently numerous to 
satisfy the numerosity requirement of Rule 23(a) of the Federal 
Rules of Civil Procedure. 

WHEREFORE , your. deponent respec! fully prays that this Court 
grant plaintiffs' motion for a plaintiff and defendant class 


action. Selene ser tC Soee + ane = oem 


Martin A. Schwartz 


Sworn, to before me this 
[S$ day o oe 
LO 7 
5 Cah A 
Vf 


JOHN T. HAND “~ 

Notary Public. State of Now Yor 2. a 
No. 60-6754030 

Qualified in Westchester County 

Term Expires March 30, 19 XK 


Te 


eae 
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. UNITED STATES DISTRICT COURT 
SOUTHER’ DISTRICT OF NiW YORK 


“so eee nrni<aeuneae se we we wenn ee ew ee we 


SHIRLEY HERRIOTY BROOKS, individually 
and o:. behalf of all others similarly 
situated, 


Plaintiffs, 


. 


’ 
- 


| : ; ~against- 
50 CRROGATORIES 
FLAGG BROTHERS, INC., individually and 
- . as representative of a class of all 
_ others similarly situated, HENRY FLAGG, 
- 4ndividually and as Presicent of Flags 
‘Brothers, Ine., end JArMLS A. LEVISTIOR, 
individually anc as City Marshall of 
the City of Mount Vernon, ew York, 


73 Civ. "55% C.H.T. 


: Defendants. 


Se co 00 00 00 08 00 00 00 00 00 Od 00 00 00 00 G0 00 00 00 


' ‘TO: RICHARD GATES, ESQ. 
ARRON, BRUMAN & GATES 
-38 Norta Broadway 
he Jericho, ew Yor% 11753 
| ee Attorney for Defendants, Flagg Brothers, Inc. 
and Henry Plags 
DAVID HOFFPENBERG, ESQ. 
Law Department 
City ilalsi 
Mount Vernon, New York 10550 
Attorney for Defendant Levister 


The plaintifis in the above entitled action request 
‘that defendant, Henry Flagg, answer uncer oatn the following 


interrogctories in accordance with Rule. 33 of the Fecerali Rules 


of Civil Procedure: 


x i 1. State tne exact or approximate number of contracts 
for moving and storage entered into by Flagg Brothers during a 
(a) 1971, (>) 1972, and («c) 1973. f tne exact or approximate 


number is mot known anc is not reasonaoly ascertainatle, state 


whether the numvers are in excess of (a) 30, (>) 100, (c) 200, 


(d) 500, (e) 1,900, (f) 2,000. . °g ' 
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20 State the exact or approximcte nurver of 
"Pinal Notices" (Zxnibit "C" to comp)aint herein) civen to 
customers of Flagg Brothers, Inc. by Flagg Brothers, Inc. 
during (a) 1971, (o) 1972, and (c) 1973. If the exact or’ 
approximate number is not known, state whether the numbers are 
4n excess of (a) 50, (b) 190, (c} 200, (d) 509, (e) 1,000, 


(f) 2,000. 


3. State the exact or approximate numbers of 


vaten €. : 
sales pursuant to New York ".C.C. §7-219 to autnorize the 


Jiens authorized by New ork U.C-C. §7-209 made by defendant 


Flagg Brothers curing (a) 197°, (b) 1972, and “sp A973: 


PLEASE TAKE ..ULl]-2, that a copy of the answer to 
the above 4nterrogatories must de served upon the undersigned 


within 39 days efter the service of t.iese interrogatorics. 


‘ ; 
Dated: December 33, 1973 ra ey, va 
ae eo are 
THE L..dabl Alo o.ClorY OF 
> WESTCHESTER COUNTY 
" BS Attorneys for Plaintiffs 
. by: Gene FP. Reibman, of Counsel 
Martin A. Schwartz, of Counsel 
Office and P. 0. Address 
56 Grand Street 
Waite Plains, New York 10601 
Tel. (924) 761-9209 


wed 


is v 
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UNITED STATES DISTRICT CCURT Fu. THE 
Y _ SOUTHERN DISTRICT Of. NEW YORK : 
\ 


Pr not eediomanwes baa eaeeeaanen - | 
u\ SHIRLEY EERRIOTT BROOKS, individually 73 CIV. 4050 
AY « and on benalf of all others similarly 
ee situated, ‘ 
\ 
: * Plaintiffs, 
: ANSWER TO PLAIITIF?'s 
~- against - INTERROGATORIES 


FLAGG BROTUERS, INC., individually and -° . 
as representative of a class of ail others - 
similarly situated, HENRY rLAacs, individu- 
ally and as President of Flo7g Brothers, 
Inc., and JAMES A. LEVISTER, individually 
and as City Marshall of the Cicy of Hount 
Vernon, New York, : 


TO: THE LEGAL AID SOCIETY OF WESTCHESTER CO"NNTY 
&6:Grand Street 
“White Plains, New York 10601 


! 

| 

. . ‘t. Defendants. ‘ | 
} 

} 

| 

Attorneys for Plaintiffs | 
| 

' 

| 

| 

' 

| 


t r t 
DAVID HOFFENSERG, ESQ. 
Law Department ‘ 
City Hall 
i i Mount Vernon, New York 10550 
: ; Attorney for Defendant Levister 
The defendant HENRY FLAGG responding to the inter- ' 
! 
rogatories of the plaintiff alleges as follows: | 
1. (a) In the year 1971, approximately 304 contracts ‘ 
for moving and approximately 43 contracts for storage 
' 
were entered into by FLAGG BROTHERS, INC. 
(b) © In the year 1972, approximately 529 contracts 
for moving and approximately 70 contracts for storage were 
entered into by FLACGG BROTHERS, INC. ee | 
(c) In the year 1973, approximately 567 contracts | 


°° 
for moving and approximately 70 contracts for storage were | | 
entered into by FLAGS BROTHERS, Tic. j 
' 
! 


2. (a) In the year 197. there were no "Final Notices” 
given to customers of FLAGG BROTHERS, INC. ae 

(b) In the year 1972, there were no "Pinal Notices” ; 
given to customers of PLAGG BROTHERS, INC. 


EXHIBIT "R" 
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(c) In the year 1973, there-were aporoximately 
65 "Final Notices” given to customers of FLAGC BROTHERS, 


mm. 


(a) In the year 1971, there were no sales 


pursi , to New York Uniform Commercial Code Section 7-210. 
(b) In the year 1972, there were no sales 

pursuant to New York Uniforn Commercial Code Section 7-210. 
(c) In the year 1973, there were approxintely 


18 sales. 7 Bed P ‘ 


Dated: New York, New York - 
January 14, 197% bs 


ALVin ALTSAN 

BRODSKY, LINETT & ALTMAN 

Attorneys for defendants 
FLAGG BROTHERS, INC. and 
HENRY FLAGG 

Office & PF. 9%. Address 
1776 Broadway 

New York, New York 10019 


1 


212/245-7700 
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SHIRLEY yenniort BROOKS , VIVIAN MORAIT, 

individually and on behalf of all others 

similacly situated, 

Sg Plaintiffs, 

y . -against- - CLASS ACTION 
H : —_—s. + 

FLAGS BROTHERS “0... ALLIANCE FIREPFCOF STIPULATION 

% 


$ DErMTANT CLASS 
| ciesilexiy Scie . Gs ° 
individually ona 2s President of Flags 
i Brothers, Inc., and MICEACL ROSS, 73 civ. 4050 


Defendants, 


and 


REW YORK STATE MOVERS & . WAREHOUSEMAN'S 
ASSOCIATES, INC., 

Intervenor-Defendant. 
ecaceaneaneaeer= ee ed aeuwscaneceeeerrer? “=X 


IT 1S HERESY “STIPULATED AND AGREED by and 
between the attorneys for the parties in the above entitled 
action that this consolidated action is a proper class action 
pursuant to Rule 23 of the Feéeral Rules of Civil Procedure. 

The members of the defendant ciass consist of 
all warehousemen, &S defined by tew York Uniform Co:wmereial Code 
§7-102 (h), doing business in the Scate of New York who impose 
liens upon goods stored with such warchouseren pursuant to . 

' F 
Section 7-209 of the New York Uniform Conmercial Code and who 
subject such g2cds to sale pursuant Co Section 7-210 of the 
New York Uniform Commercial Code without affording, the ower 
of the goods notice and an opportunity for 2 judicial hearing 


prior to impos sitien of the lien and the sale of the goods. 


“ - 
, ; EXHIBIT "Cc" 
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) the defeu-! 


numerovs that 


are questions 


| tional valicity 


and 


7-219; 


| 
| (é) the 


. - $ S 
‘ Defendant New York Stace Hovers 


weil adequately 
i 


: applicable to the 


raief with resp 


sithin ta stete 
309 warehouses jcc within tne stece 


aunt chass, consisting of approximately 200 to ; 
" ' 
‘ \ 
of New York, 4S § : 
| 
221 werbers is impracticable; (b) there 


jo 
Ps jaw common to the closs, naw2ly, 
of ew York Unifor= Cornercial Code 
: (c) the defenses and cicins of the 
defoudants are Typit 
law firm of 


| te defendants FIeg4’ Flags 
4 


t @) the party One 


eet %° the class as a 
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This action is a prepse clears acticn beenuse: 


inaer of 
the conmstitu- 
5§ 7-209 


representative 


al of the claims of the mombers of the class; } 
' 

; | 
Brodsky, Linctt and Altmen as attorneys | 
| 


Brothers, Inc. and for Intervenor- 
> 5 


} 
& Warehousenan's Associates, Inc., 

prov s* the interest of the defencant class; and 

| 


as ing the class has acted on grounds generally 
class thereby mexing appropriate declaratory 


whole. 


al YL eee . 4.19 TH: 
Y 
GENE F. REIDMAN & MANTIN A. SCinsARiZ, 
of counse : 
FRE LEGAL AID SOCIETY OF 


WESTCHEST=2 
COUNTY , 


Attorneys for Plaintiff Brooks 

Office & P.O. adress : 
56 Grand Street: 
White Plains, iscw York 10601 re 


(914) /61 - 9200 ‘ 


ee ee 


Ys Pad fee 
“LOUIS 3B. yor, £89. 
Attorney for Piaintit: Morant © 
Menhatten Leek Services Cot. : 
170 East Listh Sereee 
New Yor, New York 
(212) 427 - 6493 


- 
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| ; : Intervens:-D2£ foeadant Rew York Sten: 
Movers & Waceneuseman S$ 
| Assacioces, inc. 
| 1776 Eroncway 
| toy Yor, new Yors 16019 

(212) 245 - 7700 . } 


. 
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a 
\ 
IVAN TANLLEFFE 
attorney fer Alliance Fireproof 
Warehouse, inc., Unique Moving 
& Storage Co. Ince, and hichael 
Ross 
32 Court Street t 
Brooklyn, New York 11201 
(212) 522 - 4604 


DATED: February 1974 


ee 


| 
| 
a ORDERED: 
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SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES DISTRICT COURT 
ene ee mmr ee ee SC EH EE ERE EO OREO OHO eee x 
SHIRLEY HERRIOTT BROOKS, et al., 

Plaintiffs, 2 v. 4050 M.I1.G. 

- against - ‘ AFY > DAVIT IN SUPPORT 
; : OF !{OTIOS FOR A CLASS 
FLAGG BR , INC,, @t al., ACTION Diz NATIGN AND | 
$ SUMMARY JUDGMENT 

Defendants. 

enw wwe em cll ORO RO RR HE EO OH OOO ee x 


STATE OF NEW YORK +?) 
} SB 
COUNTY OF WESTCHESTER) 


SHIRLEY HERRLOTT BROOKS, being duly sworn, deposes and says: 
1. I am the plaintiff in this action, and I am a citizen 
of the United States and of the State of New York. I have 
& personal knowledge of all of the facts set forth herein. I make 
this affidavit in support of plaintiffs' motion for a class action 
determination and summary judgment. 
la. I reside at 120 North Kensico Avenue, White Plains, 
New York, with my three children, George, Jr., age 13, Tonya, 
age 12 and Michael, age 11. My husband died in an automobile 
accident approximately two years ago. I am employed as a howe- 
maker for which I earn $2.50 per hour, . 
2. In the Spring of 1973, my family. and I were residing at 
33 North 3rd Avenue, Mount Vernon, New York. My landlord .had 
obtained an order of eviction against me and on June 13, 1973, 
James A. Levister, the City Marshal of the City of Mount Vernon, 
New York, appeared at my residence to dispossess my family and I 


* ‘ 


from our residence. 
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3- I informed Mr. Levister at that time, on po 53, ‘3973; 
that I wanted to call someone to store my furniture and other 
household possessions. Mr. Levister i formed me that I would 
not be able to get anyone to store my furniture and that there was 
a man with him, defendant Henry Flagg, who would store my 


furniture. I was led to believe by Mr. Levister's comments that 


I had no choice but to let defendant Flagg store my goods. 

4. I then asked defendant Flagg how much it would cost to 
move and store my goods. Defendant Flagg informed me that I 
would have to pay $65.00 per month fur the moving and storage of 
the furniture. I told defendant Flagg that this sounded like 4 
high price, but as I believed that I had no choice in the matter, 
I told defendant Flagg to proceed with the moving and storage of 
my furniture and household possessions. 

5. After my goods were loaded on one of the defendant Flagg 
Brothers’ trucks, 4 moving man cold me that I would have to pay 
$178.00. I protested since I had been told that $65.00 was the 
entire cost. The moving man explained that I would have to pay 
$75.00 per month for storage, $75.00 for barrelling and platform- 
ing, and $28.00 for fumigating for a total of $178.00. I asked 
whether I had to have fumigating and the moving man responded 
that fumigating was required. I believed that I had no choice 
in the matter but to pay auc, after first insisting on payment in 
cash, defendant Flagg agreed to accept my check for 5178.00. 

6. After I was evicted, my children and I moved into my 
cousin's apartment at 120 North Kensico Avenue, White Plains, 


New York. 


x 


—— 


Page 125 


we NOTICE OF MOTION FOR CLASS ACTION DETERMINATION, AND’ 
SUMM.<Y JUDGMENT AND SUPPORTING PAPERS 


/ 


7. On or about June 15, 1973, I called defendant Flagg 
Brothers in order to find out how long they would store my goods 
for the $178.00 payment. An employee of defendant Flagg Brothers 


informed me that I owed defendant Flagg Brothers an additional 


: $156.00. 
| 8. vt about June 19, 1973, I went to defendant Flagg 
Brothers’ oifice in Mount Vernon, New York. I was there given 


a “Combined Uniform Household Goods Bill of Lading and Freight 
Bill" indiceting that defendant Flagg Brothers regarded the 
$178.00 payment as a "deposit" and that there was a "balance due" 
of $156.00. A copy of this Bill of Lading and Freight Bill is 
annexed hereto as Exhibit "A". I informed defendant Henry Flagg 
that his prices were unreasonable and that I couldn't afford to 
pay them. Defendant Flagg informed me that on the first day of 
July, 1973, I would owe an additional $75.00 for storage for the 
month of July. I told defendant Flagg that my one month's 
storage payment of June 13, 1973, should run to July 13, 1973. 
Defendant Flagg informed me that storage charges re incurred on 
a “per month" basis, and that even if my goods had been stored on 
June 29, 1973, an additional $75.00 would be due by July 1, 1973. 
‘9, On or about June 29, 1973, I telephoned defendant 
Henry Flag’. During the course of the telephone conversation, 
defendant Flagg offered to let me remove my goods by July “ 1973 
if I would pay the balance of the original bill allegedly then duc 
in the amount of $156.00 plus $45.00. I restated my position to 
defendant Flagg that my origina) payment should cover the storage 
of the goods from June 13, 1973, to July 13, 1973. Furthermore, 
I was unable to remove my goods by July 13, 1973, because I was 
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10. Approximately one week later, in early July, 1973, 
I again telephoned defendant Henry Flagg, this time to arrange 
for a delivery date for my goods. Mr. Flagg's secretary gave me 
a date of August 14, 1973, and told me that I could obtain my 
possessions only if I paid $484.00 in cash. I was told that 
this amount included the past balance allegedly due. I then 
eruke to defendant Flagg and was told by him that payment has to 
be in cash and checks or ‘money orders would not be accepted. 

ll. On or about August 25, 1973, I received a ietter dated 
August 22, 1973, from defendant Flagg Brothers stating that: 

"your account has to be brought 


NOTICE OF MOTION FOR CLASS ACTION DETERMINATION, AND | 
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still sharing an apartment with my cousin and there was insuffi- 
cient space in the apartment for my belongings. 
up to date within 10 days of the 
date of “his letter (Sept. 1, 1973) 
or your furn. will go up for sale. 
It, (your storage payments) have to 
be paid each month on the lst and 
has to be kept up or your furniture 
will te sold. Your previous bal. 
from Mc-ring due $156.00 
Storage for 7/73 & 8/73 $150.00 at $75. 
a month 
Total Due~ $306.00" 


A copy of this letter is annexed hereto as Exhibit “—" 
Accompanying cnis letter from defendant Flagg Brothers was 4 
final Notice" noted August 22, 1973, informing me that unless 


payment on the storage account was made, defendant Flagg Brothers 


would advertise my goods for public auction. A copy of this 

Notice is annexed hereto as Exhibit "eo". [ 
12. On August 24, 1973, I wrote to defendant Flags 

Brothe: ‘etailing my position and claims regarding defendant 

Flagg's billing computations and methods. A copy of this letter 

is annexed hereto as Exhibic "D". 


che 
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13. On August 23, 1973, my attorney wrote to defendant 
Flagg Brothers contesting defendant Flagg Brothers’ constant 
change in warehouse fees allegedly due. A copy of this letter 
is annexed hereto as Exhibit "E", Defendant Flagg's letter 
dated August 30, 1973, in response to my letter, states in part | 
that "Her storage bill. is past due and must be brought up to date 
immediately to avoid the sale of her furniture, or before we 
initiate public auction proceedings." A copy of this letter is 
annexed hereto as Exhibit "F", , 
14. All of my goods stored corsisted of essential items of 
household goods and furniture. A list of these goods contained 
in "Household Goods Descriptive Inventory" prepared by defendant 
Flagg is annexed !:creto as Exhibit "G", 

. 15. Defendant Flagg Brothers’ retention of my goods trom 
June 13, 1973, to January 24, 1974, caused my children and I 
irreparable injury in that we were forced to do without all of 
the essential items of furniture and household goods set forth 
in Exhibit "GC". My children and I were forced to sleep on the 
floor on the one vineitning mattress that we had. We had to do 
without most of our clothes anc were often forced to wear the 
same clothes day after day. We ate on paper plates, and had to 
buy duplicate pots and other household goods. Because my nurses 
weirorms were stored, I missed one and a half months of work. 

I ied previously been working as a nurses aid earning a take home 
pay of approximately $100.00 per week, I did not have sufficient 
funds to buy duplicate uniforms. I finally saved enough toney 


te buy one uniform so [ could return to work. In addition, mv 


£ 


children and I had to do without curtains, shades and other house- 
‘ ee é 


hold essentials. 


eee +e ate my = wi mann me + age 198-- - - 
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16. On September 21, 1973, my attorney instituted this 


action for declaratory and injunctive relief and for damages 
against defendants Henry Fiagg and Flagg Brothers, Inc., and 
James A. Levister, City Marshal of the City of Mount Vernon, 

New York. By stipulation between my attorneys and the attorney 
for defendants Flagg ind Flagg Brothers, Inc., it was agreed that 
no storage charge sld accrue or be imposed upon me by reason of 
the storage of my goods with defendants from November 5, 273, to 
January 5, 1974, inclusive. 

Ts On January 24, 1974, pursuant to an agreement made 
between my attorneys and the attorneys for defendants Henry Flagg 
and Flagg Brothers, Inc., I was permitted by defendant Flagg 
Prothers to remove, and did remove, all my goods-from the defend- 
ant Flagg Brothers' warehouse. 

WHEREFORE, your affiant respectfully prays that this Court 
grant her Judgment pursuant to F, R. Civ. P. 56, and grant for 
such other and fruther relief as to the Court may seem just and 


equitable. 


Shirley Herriott Brooks 
Sworn to before me this 
fs day of August, 1974, 


Picci 4 val chee 
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MARTIN A. SCHWARTS 
Nolary Public, Stots of Now Yor 
No, 033555455 
Qualified in Bronx County 
Cecil filed in Now York County 
Coreninsion Excires Merch 30, 19714 
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a for the purpose of insurance to be 
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shal be Liable as at commen Law for any loss thereo! or damace therete, 


® See. 1. Ca) The carrier oF party in possewion of any of the property bereia described 
bh 
= 


alter provuled z 
eeeenONs 10 asove LIABULITY FOR MECHANICAL, FLTCTRICAL O8 OTHER OFEPATION OR TUNCTIONING, OELAYS, QUARANTING, STOSAG 
TRANSIT OR CONTENTS OF PIECES OF CONTAINERS, 


Y te habie fo any bose thereat ar damage thereto 


or delay caused by the ove 


of the pronerty here deserved sha 


(b) No carrier of party im Poseession of all er anv ii Soe 

of Cod, the pubhe enenmy, the acts ct pute auth» sae res, Steeacs, peeds of masigiteon, the act er ettaalt ot tre 9S er or owner, ine Sane pe deedh ’ 
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seceipte $ for Sy the 
(c) Enacept im coset ot ne 

lable be delay caused by Py haay olstructicn, 
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exed, whether oF nc: 
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the carrier of party im possestion of any of the property here Cescrided shall coe te 
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ARTICLES Of EATRAORDINARY VALUE, DOCUMENTS, SPECIE 
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. FLAGG BROS. INC., MOVING and STORAGE ; 
41 EAST 3rd ST. MT. VERNON, N.Y. 10550 ( 


Phono: (914) 668-9261 and (212) 324-5466 X 
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THE LEGAL AID SOCIETY OF WESTCHESTER COUNTY 
, 56 GRAND STREET 
WHITE PLAINS, NEW YORK 10601 


(014 } RO. 1-8200 


August 23, 1973 


Mt. Vernon, N. Y. 10550 


Re: Shirley Helliott (Shirley Brooks Stone) 
"120 North Kensico Ave, 
White Plains, N. Y. 
(Formerly 33 N. Third Ave.) 
(Mt. Vernon, N. Y. ) 


Gentlemen; 

Mrs. Stone has cvuasulted me regarding charges being 
made for furniture which she has stored with you, 
As I understand, she was originally given < storage 
charge of $75. a month as indicated by the enclosed 
copy of your "Combined Uniform Household Goods Bill 


* of Lading and Freight Bill." However, she states 


that since June 13, 1973 the price seems to increase 
everyday and that the only explanation she has been 
able to obtain is something to the effect that you 
are sorry for the different prices, but you are just 
a victim cf circumstances, 

I would appreciate your explanation of this situation - 
looked at from the stancnoint of dollars as well as 
from what you determine to be your legal rights in 
order that I may be able to advise her further, 


a Very truly yours, 
ars 
“a ; : ' - y f ) 
ie te ff? ey hil 
ae a Pe he ae eee * 
p~~ John G. Kelly = --"-— 
a Attorney 
JGK/ea 
a nn ies \ aan os camente 
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whe Legal Aid Society of Westchester "County 
86 Grand Street ‘ i 
White flains, New York 1C601 ! 
Re: Shirley Brooks STone | 
120 N. Kensico Ave. | 
White Plainsm N.Y. 
Formerly 33 N. 3rd Ave. 
- - - - - =e Mt. Vernon, N.Y. { 
j 
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coming 
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. 30.00 | 
° 9.00 | 
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} 
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id in cash upon delivery, before the furniture is un- 
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NOTICE OF MOTION FOR CLASS ACTION DETERMINATION, AND’ t 
SUMMARY JUDGMENT AND SUPPORTING PAPERS 


; 


UNITED STATES DISTRIC? COURT 
SOUTHERN DISTRI7“T OF NEW YORK 


eeeee0e32ee08@2.6¢2 2082000600 0 0 


SHIRLEY HERRIOTT BROOKS, et al., 


Plaintiffs, 73 Civ. 4050 M.I.G. 
~against- AFFIDAVIT IN SUPPORT 
: OF NOTIONS FOR A 


FLAGG BROTHERS, INC., et al., CLASS 
Defendants. : JUDGMENT 


o@2022 @¢6 242 6020 0227 4 6002 42 0 6 


STATE OF NE: YORK ) 
COUNTY OF WESTCHESTER )SS: 


GLORIA JONES, being duly sworn, deposes and 
says that: 


1. I am a citizen of the United States and -* the State 


of New York. I am the plaintiff-intervenor in the above action. 


I have personal knowledge of all of the facts set forth herein. 
I make this affidavit in support of plaintiffs' and plaintiff- 
intervenor's motions for a class action determination and 


summary judgment. 


2. I resi‘ alone at 670 East Lincoln Avenue, Mount 


Vernon, New York. I ama recipient of public assistance. 


3. In the fall of 1973, I resided at 353 Mundy Lane, 
Mount Vernon, New York. Pursuant to a judgment of eviction 
that had been entered egainst me in the City Court of Mount 
Vernon, and a warrant of eviction that had been issued against 
me by this Court, James A. Levister, City Marshal of the City 

* 


of Mount Vernon, appeared on November 26, 1:73, to remove my 
' 


possessions and me from my apartment. 
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4. When City Marshal James A. Levister appeared on 
November 26, 1973, at my apartment to remove my possessions 
sna me, I tried without success to contact a caseworker at the 
Westchester County Department of Social Services to obtain 
advice as to whom I should call to store my furniture and other 
househcld possessions. City Marshal Levister informed me that 
I could not get anyone to store .y furniture and other 
possessions and that the man with him, an employee of defendant 
Flagg Brothers, Inc., was the man who would store me goods. 
Employees of defendant Flagg Brothers then loaded my househoid 
goods and furniture on a truck owred by Flagg Brothers and 


proceeded to story tem in a Flagg Brothers warehouse. 


5. I did noc on November 26, 1°73, and at no time 
thereafter, authorize defendant Flago Brothers, Inc., to store 
my furniture and housenold possessions, either by wr*tten or 
Oral contract, or otherwise. I was not advised of the rate I 


would have to pay for the storage of my goods. 


6. After I was evicted from my apartmer. at 355 Mundy 
Lane, Mount Vernon, New York, I moved into my daughter's apart- 
me: at 616 East Lincoln Avenue, !tfount Vernon, New York, and 
thereafter into my son's house at 220 South 9th Avenue, Mount 
Vernon, New York. I row reside by myself in an apartment at 


670 East Lincoln Avenue, Mount Vernon, New York. 


7. In March, 1974, I contacted defendant Flagg Brothers 
and was informed by an employee of Flagg Brothers that I would 
have to pay Flagg Brothers the sum of Six Hundred Dollars in 
order to acquire my househol? goods. I was informed by this 
employee that, if I had not contacted Flagg Brothers at that 


time, my goods would have been sold immediately thereafter. I 
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bad never been previously notified that such a sale would take 


place. 


8. I subsequently complained to defendants that the price 
they charged to move and tore my goods was unreasonable, ar 
that I had not contracted to pay Flagg Brothers any sum for the 
storage of my goods. Vhereupon, an employee of defendant Flagg 
Brothers gave me a written notification that my bill was 
actually only Five Hundred Dollars, and that if I arranged to 
move my goods from Flagg Brothers' warehouse by my own means 
my bill would be reduced to Phree Hundred Thirty-five Dollars. 
A copy of this notice is annexed hereto as Exhibit "A". I was 
then informed by an employee of defendant Flagg Brothers that 
if I were unable to pay the entire bill by approximately April 
12, 1974, my stored goods would be sold. I believe that I 


dia not owe the amount defendants sought to charge me. 


9. All of my furniture and household goods are presently 


in Flagg Bro’ s' warehouse. I have had to reside without 
them since November 26, 1973. A copy of a list of these 


goods is annexed hereto as Exhibit "B". 


10. The deprivation of my furniture and other household 
goods has caused me substantial and irreparable injury in that: 

a) As a result of the strain caused by 

being without furniture, I suffered-a nervous 

bre .down, for which I was hospitalized, and 

continue to suffer from extreme nervousness; 
b) I have not invited any friends into 

my home because of my embarrassment at having 


no furniture; 
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f ec) I have purchased-fabric and other 
materials in order to make clothes to replace 

3 several of the articles of clothing that are 
being stored by defendants; 

a) For several months after defendants 
took my furniture, I slept im one bed with my 
daughter's two children, ages 3 and 6, and 

thereafter with my son's two children, ages 
' 2 and 7. ‘ 

e) Since November 26, 1973, I have had 
to live withcut most of my furniture, clothing 
and other possessions. 

ll. After my motion to intervene was filed in this action, | 
my attorney received a letter dated May 21, 1974, from counsel 
for defendant Flagg Brothers. This letter states in relevant 
part: 

“Flagg Brothers, Inc. advises me that Mrs. 
Jones owes storage rental from January 1 
through May 31 at the rate of $75.00 a 
month plus $35.00 auctioneer's fees or a total 
of $410.00. 

Mrs. Jones has been on notice since 
December 13, 1973 by letter of that date 
from the Social Services Department of 
Westchester County that it would not pay 
for her storage beyond one month. 

It is the position of Flagg Brothers, Inc. 
that the above charges should be paid upon 


release of the storage lot." 


A copy of this letter is annexed hereto as Exhibit "C". 


12. On June 5, 1974, an agreement was reached between my 
counsel and counsel for defendant Flagg whereby I would kaka 
my goods from defendant Flagg upon payment of $410.00. A 
copy of the letter dated June 5, 1974, from my attorney to 
counsel for defendant Flagg reflecting this agreement is annexed 
hereto as Exhibit "D". 
; 
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13. By letter from defendant Flagg's counsel to my 
counsel dated June 28, 1974, defendant Flagg repudiated the 
agreement in the letter of June 5, 1974. This letter states 
in part that “any understanding we entered into must be 
considered nullified. Mr. Flagg will take whatever steps 
he deems necessary to protect his interests." Although the 
attorney for Flagg Brothers alleges in the letter that on three 
occasions I arranged with Mr. Flagg to pick up my goods on 
a day certain, I in fact never made any such arrangements. 

A copy of the letter of June 28, 1974, is annexed hereto as 


Exhibit “E”". 


WHEREFORE, I respectfully pray that this Court grant 
plaintiffs' motions for a class action determinaticn and 


summary judgment. 


eof pres fy s 


fA 
GLORIA JONES , : 
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2 Full size beds 


Dining room tadle 
and 6 chairs 


Hutch 

3 piece Wieker Cnaiz> 
2 mirrors 

2 end‘ tables 

Gas stove 


Refrigerator 


- Other goods 
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JUDGMENT AND SUPPORTING PAPERS 
va p , Brodsky. Linett and Altman . 
Gounsclors at Law 
eave BF0054" corme cu. rrscH 


yacoo % WnetT i 1776 Broadwa €% , counses 
ae ieee’ New York. N.Y. 10019 
aor. tessce S * —_ 

MARTI“ CAO SCHECHTER 


ROOERT J. CALLAOHER 
‘a'e) CIRCLE 68-7700 e HOT HEMOER MEW TORR B4%) 
MICHAEL + Barnasd 


May 21, 1974 


Diese 
The Legal Aid Society of Westchester vogue a 
Mount Vernon Branch Office 
City Hall - Roosevelt Square 
Mount Vernon, New York 10550 


Attention: Lawrence S. Karr, Esq. 
. Re: Gloria Jones | 

Vv 
) ‘ , Flagg Brothers, inc., et 


wo 
~ 


Dear Mr. Kahn: 


i This 13 in response to your letter dated May | / 
1974. . 


Flagg Brothers, Inc. advi me that Mrs. Jones ; 
owes storege rental from Janua: through May 31 at the 
rate of $75.00 a month plus $35.00 euctioneer's fees or 
“a total of $410.00. 


Mrs. -Jones has been on notice since December 13, 
1973 Sy letter of that date from the Social Services 
Department of Westchester County trat it would not pey 
for her storage beyond one month. 
- ae 
““ It is the position of Flazg Brothers, Inc. that the 
above charges sn ould be paid upon release of the storage 


lot. 


Very truly yours, 


a LINEST & ALTMAN 
' / 
; ee * ec; 


AA:sf Alvin A 


+ ec: Flagg Brothers, ‘Inc. 


a2 
* 
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JUDGMENT AND S'IPPORTING PAPERS 


THE LEGAL A.) SOCIETY OF WESTCHESTER COUNTY 
MOUNT VERNON BRANCH OFFICE 


June Sth, 1974 


Brodsky, Linett & Altman 
Counselors at Law 
1776 Broadway 


New York, New York 10019 


io 


CITY HALL:- ROOSCVELT SQUARE 
‘ MOUNT VERNON, NEW YORK 10559 


(914) Lo 6-4048 


Attention: Alvin Altman, Esq. 


Re: Gloria Jones v.‘Flaad Brothers, Inc. 
P PE Eo MR St ee hk 


Dear Mr. Altman: 


This is to confisom that 


May 21st and our telephone con 


3lst and June 
Inc., the 
order to obtain the relec 


3rd, Gloria Jones 
sum of Four Munéred Ten Dollars 


~Suent to your letter of 
rsations of May 29th, 

S paying Flagg Brothers, 
($410.00) in 


iczse of her household ccods 


presently being stored by 
this money is-being meade 
Sion of those coodcs 


and i 
that the sum being pnaid i 
under protest and is with 


Mrs. Jones 


4 
“A ha 
may have 


those ci 


30th, 


Brothers. Payment of 
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Brods k Line {tand Altman 
EW ED Gececkons at Law 


"4 me I. LF 


The Legal Aid Society of Westchester County 
Mount Vernon Branch Office 

City Hall - oan ton Square 

_ Mount Vernon, New York 10550 lL 


Attention: Lawrence S. Kahn, Esq. 


Dear Mr. Kahn: 
We have attempted to cooperate wit 
P - your above-named client's furni ishings to her based upon 
~-an understanding which you and I reached and presumably 
was agreed to by her. 


h you in releasing 
° 


2 ’ 
anes uate Q a A 1776 Broadway te B corn e. re 
ALVIN ALTMAN ee 4 ‘ol New Yor! loo19 . dene 
for. aesce aN\ - o Le te Sate 
MARTIN OAVID SCHECHTER ov - oC 4. saves ce *-7700 Pg rt Dn gates Spe cl 
MICHAEL 4. BAR NAS : p ro) Sots 
coh, vee June 28, 1974 
Vout 


: Notwitstanding your food intentions, I must advise 
you that her good faith is open to serious question. 
F 7 During the course of the last month on three occasions 
' ‘she arranged with Mr. Flass to have her goods picked up 
‘on @ Gay certain. The removal of her gcods from storage 
:.to platform from which point they are vleced in a truck 
“requires the use n onse expense. On 
é each of the af rorementioned t2 cS e last one 
being yesterday, J g s led to 
appear. This nece d 1 urning the 
goods to the wareh 
In light of the abcve, any understandi ng we entered i 
must be considered nullified. agg will take whateve 
steps he deems necessary to protect his interests 
° Oe Very truly yours, 
RoDsxy, LINETY y-ALTMAN 


, 4 Mali /\ by 
*. AAssf ‘ Ms IAN - 


( 
cc: Mr. Henry Flagg 


, ~ 
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NOTICE OF MOTION FOR CLASS ACTION DETERMINATION, AND SUMMARY 
JUDGMENT AND SUPPORTING PAPERS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ween nn cnn cane nnn neocons neseenenee- x 
SHIRLTY HERRIOTT BROOKS, et al., 

Plaintiffs, 73 Civ. 4050 ™.1.G. 

- against - . STATEMENT PURSUANT 


: TO RULE 9 G 
FLAGG BROTHERS, INC., et al., 


Defendants. 


Pursuant to Rule 9-G of the General Rules of this Court, 
plaintiffs submit the following as the material facts as to which 
there is no dispute. 
ies A. Ple ntiff Brooks 

1. Plaintiff Shirley Herriott Brooks is a citizen of the 
‘United States and of the State of New York, and resides at 
120 North Kensico Avenue, White Plains, New York, with her three 
minor children, George Jr., Tonya and Michael. 

2. Defendant Flagg Brothers, Inc. is a corporation 
organized under the laws of the State of New York and is engaged 
in the business of moving and storage in the State of New York. 
Defendant Flagg Brothers, Inc. maintains an office and is engaged 
in business at 247 South Fifth Avenue, Mount Vernon, New York. 
Defendant Henry Flagg is President of Defendant Flagg Brothers, 
Inc. 

, 

Se In the Spring of 1973, Plaintiff Brooks and her family 
were residing at 33 North Avenue, Mount Vernon, New York. 
Plaintiff's landlord had obtained an order of eviction against 
her and on June 13, 1973, James A. Levister, the City Marshal of 


the City of Mount Vernon, ! w York, appeared at her residence 


Te 


| 
| 
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to dispossess Plaintiff Brooks and her family from their residence 


4. Plaintiff Brooks informed Mr. Le "ister at that time 
that she wanted to call someone to store her furniture and other 
household possessions. Mr. Levister informed Plaintiff Brooks 
that she would not be able to get anyone to store her furniture 
and that there was a man with him, Defendant Flagg, who would 
store her furniture. Plaintiff Brooks was led to believe by 
Mr. Levister's comments that she had no choice but to let Defend- 
ant Flagg store her goods. 

5. Plaintiff Brooks then asked Defendant F *gg how much it 
would cost to move and store her goods, Defendant Flagg informed 
Plaintiff Broors that she would have to pay $65.00 per month for 
the moving and storage of the furniture. Plaintiff Brooks told 
Defendant Flagg that this sounded like a high price, but as 
Plaintiff Brooks believed that she had no choice in the matter, 
she told Defendant Flagg to proceed with the moving and storage 
of her furniture and household possessions. 

6. After Plaintiff Brooks’ goods were loaded on one of the 
Defendant Flagg Brothers’ trucks, one of Defendant Flagg Brothers' 
moving men told Plaintiff Brooks that sne would have to pay 
$178.00. Plaintiff Brooks protested, since she had been told 
that $65.00 was the entire cost, The moving man explained to 
Plaintiff Brooks that $75.00 per month was for storage, $75.00 


> 
was for barrelling and platforming, and $28.00 was for fumigating. 


Plaintiff Brooks then aitieed whether she had to have funigating 
and the moving man responded that fumigating was required, 
Plaintiff Brooks felt then that she had no choice in the meteer 
but to pay and after first insisting on payment in cash, 


ie 
Page 151 


ry ge ey pomeee Fa. - —— enepewee o106 © oe os are one 


NOTICE OF MOTION FOR CLASS ACTION DETER«JNATION, AND 
SUMMARY JUDGMENT AND SUPPORTING PAPERS 


Defendant Flagg agreed to accept Plaintiff Brooks’ check for 
$178.00. 

7. After Plaintiff Brooke and her family were evicted, 
they moved into Plaintiff's cousin's apartment at 120 North 
Kensico Avenue, White Plains, New York. 

8. On or abovt June 15, 1973, Plaintiff Brooks called 
Defendant Flagg Brothers in order to find out how long they would 
store her goods for the $178.00 payment previously made. An 
employee of Defendant Flagg Brothers informed Plaintiff that she 
owed Defendant Flagg Brothers an additional sum of $156.00. 

3. On or about June 19, 1973, Plaintiff Brooks went to 
Defendant Flagg Brothers’ office in Mount Vernon, New York. 
Plaintiff was there given a "Combined Uniform Houschold Goods 
Bill of Lading and Freight Bill" indicating that Defendant Flagg 
Brothers regarded the $178.00 payment as a "deposit" and that 
there was a "balance due" of $156.00. A copy of this Bill of 
Lading and Freight Bill is annexed to the Complaint and Plaintiff 
Brooks' Affidavit as Exhibit "A". Plaintiff informed Defendant 
Flags that his prices were unreasonable and that she couldn't 
afford to pay them. Defendant Flagg informed Plaintiff that on 
the first day of July, 1973, Plaintiff would owe an additional 
$75.00 for storage for the month of July. Plaintiff told 
Defendant Flagg that her one month's storage payment of June 13, 
1973, should run to July 13, 1973. Defendant Flagg informed 
Plaintiff that storage inindaed are incurred on a "per month" 
basis, and that even if her goods had been stored on June 29,1973, 


an additional $75.00 would be due by July 1, 1973. 
aSe 
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. 


10. On or about June 29,°1973, Plaintiff Brooks telephoned 
Defendant Henry Flagg. During the osinee of the conversation, 
Defendant Flagg offered to let Plaintiff remove her goods by 
July 13, 1973, if she would pay the balance of the original bill 
allegedly then due in the amount of $156.00, plus $45.00. 
Plaintiff restated her position to Defeiudant Flagg that her 
original payment should cover the storage of the goods from June 
13, 1973, to July 13, 1973. Furthermore, Plaintiff was unable 
to remove her goods by July 13, 1973, because she was still 
sharing an apartment with her cousin and there was insufficient 
space in the apartment for her belongings. 

ll. Approximately one week later, in early July, 16/3, 
Plaintiff Brooks again telephoned Defendant Henry Flagg, this 
time to arrange for a delivery date for her goods. Mr. Flagg's 


secretary gave her a date of August 14, 1973, and told her that 


she could obtain her possessions only if she paid $484.00 in cash. 


Plaintiff was told that this amount included the past balance 
allegedly due. Plaintiff then spoke to Defendant Flagg and was 
told by him that payment has to be in cash and that checks or 
money orders would not be accepted. 

12. On or about August 25, 1973, Plaintiff Brooks reccived 
a letter dated August 22, 1973, from Defendant Flagg Brothers 


stating: : 
"Your account has to be brought 

up to date within 10 days of the ‘ 
date of this letter (Sept. 1, 1973) * 
or your furn. will go up for sale. 
It, (your storage payments) have 
to be paid each month on the lst 
and has to be kept up or your 

- furniture will be sold. Your 
previous ba]. from Moving due $156.00 


Storage for 7/73 & 8/73 $159.00 at $75.90 a 
month 
Total bal. $306.00" 
ohe 
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A copy of this letter is annexed to the Complaint and to the 
Affidavit of Plaintiff Brooks as Exhibit "B". Accompanying this 


letter from Defendant Flagg Brothers was a "Final Notice" noted 
August 22, 1973, informing her that unless payment en the storage 
account was made, defendant Flagg Brothers would advertise her 


goods for public auction. A copy of this Notice has been annexed 


to the Complaint and to Plaintiff's Affidavit as Exhibit "Oo 4 


13. On August 24, 1973, Plaintiff Drooks wrote to Defendent] 
Flagg Brothers detailing her position and claims regarding 
Defendant Flagg's billing computations and methods. A copy of 
this letter is annexed to the Complaint and to Plaintiff's 
Affidavit as Exhibit "D". 

14. On August 23, 1973, Plaintiff Brooks’ attorney wrote 
to Defendant Flagg Brothers contesting Defendant Flagg Brothers’ 
constant change in warehouse fees allegedly due. A copy of this 
letter is annexed to the Complaint and to Plaintiff's Affidavit 
as Exhibit "E". Detendant Flagg's letter dated August 30, 1973, 
in response to Plaintiff Brooks' letter states in part: "iler 
storage bill is past due and must be brought up to date in- 
mediately to avoid the sale of her furniture, or before we 
initiate public auction proceedings." A copy of this letter is 
annexed to plaintiff's affidavit as Exhivit "F". 

15. All of plaintiff Brooks’ stored goods consisted of 
essential items of household furniture. A list of these goods 
contained in "Household Goods Descriptive Inventory" prepared by 
defendant Flagg is annexed to Plaintiff's affidavit as Exhibit 

e 


es Defendant Flagg Brothers retained plaintiff Brocks' goods 


from June 13, 1973, until January 24, 1974, causing plaintiff and 


o§< 
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her children to reside without the use of Cluse goods, and causing 

them hardship and injury | ‘ | 
16. On September 21, 1973, plaintiff's attorney instituted | 

this action for declaratory and injunctive relief ani for damages 

against Defendants Henry Flagg and Flagg Brothers, Inc., and 

James A. Levister, City Marshal of the City of Mount Vernon, New 

attorney for Defendants Flagg and Flagg Brothers, Inc., it was 

agreed that no stc~* charge would accrue or be imposed upon 

Plaintiff Brooks by ~eason of the storage of her goods with the 


York. By stipulation between Plaintiff's attorney and the 
| 
Defendants from November 5, 1973 to January 5, 1974, inclusive. | 


On January 24, 1974, pursuant to an agreement made 
between Plaintiff's attorneys and the attorneys for Defendants 


Flagg and Flagg Brothers, Inc., Plaintiff was permitted to and 


did remove all her goods from the Defendant's warehouse. 


———— 


B. Plaintiff-Intervenor Jones 
18. Plaintiff Gloria Jones is a citizen of the United 
States and of the State of New York. Plaintiff Jones resides 


alone at 670 East Lincoln Avenue, Mount Vernon, New York. 
Plaintiff is a recipient of public assistance. 

19, In the Fall of 1973, plaintiff resided at 353 Mundy 
Lane, Mount Vernon, New York. Pursuant to a judgment of eviction 
that had been entered against plaintiff by the City Court of ° 
Mount Vernon, and a warrant of eviction thar had been issued by 
said court, James A. Levister, City Marshal of the City of Mount 
Vernon, appeared on November 26, 1973, to remove plaintiff and 


her possessions from her apartment. ‘ ‘ 


aba 


Page 155 


NOTICE OF MOTION FOR CLASS ACTION DETERMINATION, AND SUMMARY 
JUDGMENT AND SUPPORTING PAPERS 


26. When City Marsha) James A, Levister appeared on 
| November 2f, 1973, to remove plaintiff and her possessions from 


I] he spartment, plaintiff unsuccessfully attempced to contact a 


a;eworker at the Westchester County Department of Social Services 
to obtain advice as to whom she should call to store her furniture 
and other household possessions. Marshal Levister then informed 
plaintiff that she covld not get anyone to store her furniture 
| and other possessions and that the man with him, an employee of 
defendant Flagg Brothers, Inc., was the man who would store her 
‘| goods, Employees of defendant Flagg Brothers then loaded plain- 
tiff's goods on a truck owned by Flagg Brothers and proceeded to 


store them in a Flagg Brothers warehouse. 


since authorized defendant Flagg Brothers, Inec., to store her 
furniture and hcusehold possessions, either by written or oral 
contract, or otherwise, 

225 Plaintiff was never advised of the rate that she would 
have to pay for the storage of her household goods. 

3% After plai:.tiff was evicted, she moved into an apart- 
ment ot 670 East Lincola Avenue, Mount Vernon, New York. 

24. In March of 1974, plaintiff contacted defendant Flagg 
Brothers and was informed by an employee of Flagg Brothers that 
plaintiff would lave to pay Flagg Brothers the sum of Six Hundred 
Dollars in order to acquire her household goods. Plaintiff was 
informed by this employee that if she had not sarin: thn 
Brothers at that time, the goods would have been sold immediately 


thereafter. Plaintiff had never previously been notified that i 


“Tee 


y.2 ies Plaintiff did not on November 26, 1973, and has never 
such a sale would take place. 
ee 
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25. Sipaeanntle plaintiff complained to defendants that 
the price they had charged her was unreasonable, and that she had 
not contracted to pay defendants any sum for storage of her house-~ 
hold goods. Thereupon, defendants notified plaintiff that her 
bill was actually only Five Hundred Dollars, and that if she 
arranged to move her goods sea defendants' warehouse by her own 
means the bill would be further reduced to Three dundred Thirty- 
five Doilars. A copy of this notice is annexed to plaintiff 
Jones' affidavit as Exhibit "A". Plaintiff was informed that if 
she was unab]> to pay the entire bill by approximately April 12, 
1974, her stored goods would be sold. Plaintiff believed that 
she did not owe defendants the amount they were charging her. 

26. All of plaintiff's furniture and household goeds are 
presently in defendant Flagg Brothers warehouse. Defendants 
continued retention of plaintiff's goods, all of which are 
essential items of household furniture, and the imposition of the 
statutory lien pursuant to New York Univorm Commercial Code 
§7-209 have resulted in plaintiff and her family having te stds 
without these items, thereby causing plaintiff and her family 
grave and irreparable harn., A list of these g.ods are annexed 
to plaintiff Jones' affidavit as Exhibit "B". 
27. After plaintiff Jones filed her motion t _tvene in 
this action, plaintiff Jones' counsei received a letter dated 
? 
May 21, 1974, from counsel for defendant Flagg Brothers. This 
letter states in relevant part: 

"Flagg Brothers, Inc. advises me that 
Mrs. Jones owes storage rental from January . 
1 through May 31 at the rate of $75.00 a 


month plus $35.00 auctioneer's fees or a 
total of $410.00. 


~ ‘ 
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from the Social Services Department of 
Westchester County that it would not pay 
for her storage beyond one month. 


It is the position of Flagg Brothers, Inc. 


that the above charges should be paid upon 


Mrs. Jones has been on notice since 
December 13, 1973 by letter of that date 
| 
release o£ the storage lot." | 


A copy of this letter is annexed to plaintiff Jones' affidavit 


as Exhibit "'C" | 

28. On June 5, 1974, an agreement was reached between 

counsel for Jones and counsel for Flagg Brothers providing for 

the release of Jones' goods upon Jones’ payment of $410.00. 

copy of the letter dated June 5, 1974, from my attorney to counsel 

for defendant Flagg is annexed to Jones’ affidavit as Exhibit "D" 
29. By Irtter from defendant Flagg's counsel to plaintiff 

Jones' counsel dated June 28, 1974, defendant Flagg repudiated the 


agreement in the letter of June 5, 1974, A copy of the letter of 


June 28, 1974, is annexed to Jones' affidavit as Exhibit "E". 


Respectfully submitted, 


THE LEGAL AID SOCIETY OF WEST 
CHESTER COUNTY 
By: Martin A. Schwartz, of Counse 

Lawrence S. Kahn, of Counsel 
Attorneys for Plaintiffs and 
Plaintiff-intervenor 
Office and P, O. Address: 
56 Grand Street 
White Plains, New York 10601 

Tel. (914) 761-9200 
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sa attorney wammred to pracuce in tne courts of New York State, 


~ 


certifies 


that the within 


+ yee? has been compared by the undersigned with the original and found to be a true and complete conv 


—— 


ag 


asorit of 
< 92m Na maton 


—Affidavit of Service by Mail 
| c 321 Amirmation of Service by “.ail on Reverse Side. 


UNITED 


shows: devonent ie — 


COPTRIGHT 1965 BY se Guess 
“\ © ACHANG 
of Sievies by Mail on Reverse Side. 


TES DISTRICT COURT 
ywITeD STA ORK 
ZOUTHERN DISTRICT oF a —_———) ATEIIE 


STATES DISTRICT COURT 


\ SOUTHERN DISTRICT OF NEW YORK 


- E eae 


aa. Inc., Law BLANK PUBLISHERS 
PLACE AT BROAOWAY, New YORK 


COPYRIGHT 1945 BY JULIUS BLUMBERG, Inc, Law BLANK PUBLISHERS 
BO EXCHANGE PLACE AT BROAOWAY, NEW YoRK 
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E . pov Ares o 4 
SHIRLEY HERRIOTT BROOKS, et al. 73 Civ. 4050 MIG 
i . Plaintiff 
against AFFIDAVIT OF SERVICE 
? BY MAIL 
FLAGG BROTHERS, INC., et al. 
Defendant 
j 
STATE OF NEW YORK, COUNTY OF WESTCHESTER ss.: 
The undersigned being duly sworn, deposes and says: 
Deponent is not a party to the action, is over 18 years of age and resides at 
White Ple’as, New York 
That onthe 26th day of August 197& deponent served the annexed 


in this action 


in a postpaid 


6 Wt ee 8 Rae 


| 


Person so s~rved to be the person mentioned and described in said papers as the 


* 
wuee te before me on 


e 


Motion for Class Action and Summary Judgment 


on Arnold H. Shaw & Norman Weiss, 
attorney(s) for Defendants 

at $1 Madison Ave., New York, N.Y. * 2 West 45th St., New York,N.Y. 
the address designated by said attorney(s) for that purpose 


by depositing a true copy of same enclosed 


properly addressed wrapper, in — gros — official depository under the exclusive care 


and custody of the United States post office department within the State of New York. 
Sworn to before me 
this 26thday of A 


ina deem mala 
en a 


19 74 


Rictery Public, State of Now York 
No, 03-3555455 
Raalified in Bronx County 
Carfif’:* filed in New York County ae 
[omission Expires March 30, 1979 


herein, by delivering atrue copy thereofto h 


19 


The name signed must be printed beneath 


y, 


the 


personally. Deponent knew the 


therein. 
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~ ae y 
‘ “ al 
Wy 6 UNITED STATES DISTRICT COURT ' 


y SOUTHERN DISTRICT OF NEW YORK 


THE ATTORNEY GENERAL OF THE STATE 
OF NEW YORK, et 


SHIRLEY HERRIOTT BROOKS, et al., ) 
Piaintiffs , 
) 
Vv. ) 
a ist I ) 
FLAGG BROTHERS, INC., et al., ) 73 Civ. 4050 
) 
Defendants. ) AFFIDAVIT IN OPPOSITION 
) TO MOTION FOR SUMMARY 
and ) JUDGMENT 
) 
) 
) 
) 
) 


Defendant-Intervenors. 


STATE OF ILLINOIS ) 
) ss 
COUNTY OF COOK ) 

DONALD E. HORTON, being duly sworn, deposes and says 
that: 

1. I am the President of the American Warehousemen's 
Association (AWA). I heve seived as Chief Administrative 
Officer of the Association since May 1, 1954. As President 
of AWA, I am responsible for the administration of the 
various activities of the Association which include, but are not 


limited to, educationai programs for the industry, maintenance 


of library and reference sources dealing with all phases of 
physical distribution, handling of industry-customer relations, 
and industry-government o> ateaacea I serve subject to policies 
set forth by the Association's Board of Directors, as the 


official spokesman for the industry as represented by the 


Association. ie i 
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7 . . AFFIDAVIT 1N OPPOSITION TO MOTION FOR SUMMARY JUDGMENT: 


I have been associated with the merchandise ware- 
housing industry in various capacities since 1940 and with 
the American Warehousemen's Association since 1946. During | 
these years it has been possible for me to uevelop an 
4ntimate knowledge of the industry through close association 
with the principals of wecenentiae warehousing companies and 
their customers, through study of their methods and functions, 
through the gathering and dissemination of statistical 
data, and through the planning and conducting of seminars and 
training programs dealing with all aspects of the conduct 
of the merchandise warehousing business. I have served various 
Governmental agencies in an advisory capacity in warehousing 
matters, among these agencies being the Hoover Commission, 
Department of Defence, General Services Administration, and 
e the Interstate Commerce Commission. 
I am authorized by AWA to submit this Affidavit. 
2. AWA, established in 1891, is a Not-For-Profit Cor- 
poration organized and existing under the laws of the State 
| of Illinois, with principal offices at Chicago, Illinois. It is 
the only national trade association for the public merchandise 
warehousing industry. It has 478 members who operate ware- 
houses throughout the United States. Of the AWA's 478 members, 
there are 18 members located in the State of New York. The 
| : ‘ member warehouses account for approximately 1,800,000,000 cubic 


feet of warehouse space which represents about 75% of all public 


merchandise warehouse space in the United States. 
' 
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3. The merchandise warehouse indust ‘y provides storage 
and distributi.n services to industrial and commercial accounts. 
The types of commodities handled by these warehouses range 
from consumer goods, such as drugs, toiletries, foodstuffs, 
appliances, clothing, etc., to the storage of manufacturers’ 
parts, machinery, chemicals, etc. They do not include the 
storage of used household goods for individuals. 

4. One of tue principal functions of merchandise ware- 
housing is to provide storage and distribution services 
for manufacturers located throughout the country and in foreign 
countries. A typical merchandise warehouse will be storing a 
mix of products such as radios from Japan, television sets 


from Chicago, auto parts from Detroit, office machines from 


“Boston, and a myriad of other products from various manufacturers. 


=<*="A recent study by Professor Bernard J. La Londe of Ohio 
“State University published by AWA in Warehousing Review, Vol. a 
“No. -3; page 5 (May/June 1973), noted the following facts con- 


cerning the number of customers and product mix for the public 


merchandise warehousing industry: 
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NUMBER OF CUSTOMERS AND PRODUCTS STORED 


Total Number of Customers ¢ 
Number of Customers 1967 ‘ 1972 
10 & Under 11.1% 6.5% 
11 - 50 40,8 41.3 
5i - 100 25.9 23.9 
101 - 250 22.2 23.9 
Over 250 4 - yy 
Total 100.0% 100.0% 
Finished Goods Raw Materials 
% of Respondents Space Devoted ~ of Res. Sp.Devote 
Products Stored Handling Product to Product Hand. Pro. to Produ 
Grocery Products 86.1% 36.6% 13.9% 14.0% 
Chemicals 70.9 14.5 21.5 37.6 
Household Appliances 58.2 11.0 3.8 263 
Machinery & Industrial 
Equipment eee eaigee oes ee =e ee 6.0 
Automotive 35.4 5.7 5.1 12.0 
Drugs & Health Supplies 32.9 2.8 1.3 
Home Furnishings 26.6 2.6 3.8 2.9 
ap Bldg Supplies/Hardware 24.1 a 6.3 2.9 
Tobacco Products 20.3 3.5 - ~ 
Recreation Equipment zw Pe 1.8 2.5 2.0 
Alcoholic Beverages 13.9 a - - 
Paper Products 12.6 ts | 3.8 12.4 
School & Hospital 6.3 <n 2.3 tse 
Other 34.2 8.7 5.1 5.6 
Total 100.0% 100.0% 
PERCENT OF PRODUCT STORED / 


WHICH IS FINISHED GOODS 


% Distribution 


% Finished Goods of Responses 
100% 34.2% 
75-99 - 31.5% 
50-74 23.7% 
25-49 6.6% 
Under 25% 4.0% 
Total 100.0% 


t 
Unweighted Average, Finished Goods: 78.2% 
Unweighted Average, Raw Materials: 21.8% 
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is to deal with such giant companies and their vast resources. 


6. The merchandise warehouseman also deals with companies ( 
whose credit and reputation is unknown. These companies are 
located throughout the country and in foreign countries. The 
local warehouseman could not possibly check the credit standing | 


and reliability of all of these customers. In dealing with 


manufacturers located at distant points, it must rely upon 


its lien. 
7. Merchandise warehouses are used by manufacturers 


to permit them to expand into new markets This is 


especially true of small, new companies who must gradue2lly 
introduce their products irto rew markets. The lien 

allows the marketing of these products without the pre- 
payment of all Pistribution charges. It is in this manner 

that small producers are able to market in competition 

with iarge companies with established distribution systems. 

Te warehousemen's lien protects the warehouseman when these 
new products or their producers fail. In some of these 
4nstances the depositors have completely disappeared and efforts 
to locate them have failed. In others they go backrupt and the 
warehouseman's lien is a recognized preference which protection 
4s essential in terms of the credit risks of dealing with 
companies at distant locations. 

8. In using the merchandise warehouse as a distribution 
point, manufacturers maintain a steady flow of goods moving 
through the warehouse. The warehousemen's lien allows the 
warehouseman to perform essential services for the goods and to 


release them prior to payment for such services since the lien 
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is attaching to new goods of the customer that are entering 

the warehouse. To require the merchandise warehouse to deal with 
each lot of goods as a separate, distinct unit would either 

cause an unreasonable risk to be placed upon the warehouse- 

man or it would force it into prepayment procedures that would 


diminish its value as a distribution center. The existence of 


the warehousemen's lien facilitates the free flow of goods 
through the warehouse. 

9. Warehousemen not only furnish the numerous services 
which I previously mentioned, but they also expend their own 
funds on behalf of their customers. For example, they pre- 
pay freight charges for their customers or accept and pay for 
collect shipments. The lien protects them when they make such 
payments and the commercial value of such arrangements is 
important. In a modern economy, it is essential that goods move 
freely and quickly. Market prices fluctuate constantly 
and delays can cause serious problems in the buying and selling 
of goods. Retailers and manufacturers maintain minimum inventories, 
relying upon a pipeline of goods moving through the warehouse. 
The warehousemen's lien facilitates the free and easy movement 
of goods in commerce. 

10. If the lien were held unconstitutional for merchandise 
warehouses, there would be increased costs and unnecessary 
delay in the movement of goods. The increased costs would be 
charged to the bailee and ultimately increase ‘the price of goods. 

11. I have read the preliminary statement contained in the 
Plaintiffs' Memorandum of Points and Authorities in Support 
of Motions for Class hatten Determination and Summary Judgment 
and the supporting affidavits of Shirley Herriott Brooks and 
Gloria Jones. In my entire career in the merchandise warehousing i 


industry, I have never known of a single instance involving 4 { 
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| @ merchandise warehouseman and depositor that even closely re- 
sembles the alleged factual circumstances in this case. ¢ 


Indeed, the climate at the time of deposit of goods in a 
merchandise warehouse is completely foreign to the 
climate and circumstances alleged in this case. When goods 
are deposited in a merchandise warehouse by a manufacturing, 
distrivtuting, or retailing firm, the deposit is invariably the 
vesult of prearrangement, negotiation of S and charges, 
and a contractual understanding between depositor anc warehouse- 
man. In the event of a continuing business relationship, any 
changes in terms or charges are similarly the result of nego- 


tiation and contractual understanding. 
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UNITED STATES DISTRICT COURT ( 
SOUTHERN DISTRICT OF NEW YORK 


Plaintiffs, 73 Civ. 4050 M.I.G. 


- against - AFFIDAVIT IN OPPOSITION 
TO MOTION FOR SUMMARY 


FLAGG BROTHERS, INC., et.al., JUDGMENT 


See ee ee 


SHIRLEY HERRIOTT BROOKS, et. al., ) 
Defendants, | 
and 


THE ATTORNEY GENERAL OF 
THE STATE OF NEW YORK, et.al., 


Defendant - intervenors 


STATE OF MARYLAND 
) ss 
COUNTY OF MONTGOMERY ) 


RICHARD M. POWELL, being duly sworn, deposes and says that: 

i. I am the President of the International Association of 
Refrigerated Warehouses (IARW). I have held my present position 
for 16 years. As President of IARW, I am responsible for the 
planning, organization, staffing, directing, and controlling, 
subject to broad policy control by the Board of Directors. My 
knowledge of the industrv i> based on 16 years of close association 
with the public refr’ erated warehousemen, with their warehousing 
operations, and with other segments of the food industry which do 
business with them. I am authorized by IARW to submit this 
Affidavit. 

2. IARW is a Not-For-Profit Corporation organized and 
existing under the laws of the State of Delaware, with principal 
offices at Washington, D.C. It is an international trade association 
for the public refrigerated warehousing industry, having, in the 
United States, 218 member companies who operate 432 public refrigerated 
warehouses in all states, except Alaska, Montana, New Hampshire 
and Wyoming. Of the IARW's 218 U.S. member companies, there are 


27 warehouses located in the State of New York. The member 


warehouses account for about 567,000,000 cubic feet cf public 
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refrigerated warehouse space which comprise | over 75% of the 
total public refrigerated warehouse space i, the United States. 

3. The public refrigerated werehouse industry provides 
storage and distribution services to manufacturers, processors 
and distributors of products requiring refrigeration. Typically, 
these products are mostly perishable foodstuffs, but they also 
embrace various commercial products which require refrigeration 
such as film, blood plasma, seeds, chemicals and plastics. The 
refrigerated warehouse provides freezing services as well as 
storage at a range of temperatures depending upon the nature of 
the product. 

4, One of the princip-1 functions of the public refrigerated 
warehouse is to provide economical distribution services for 
producers located throughout the country. Meat products from 
the Midwest, fruit and vegetables from Texas, fish from the 
Pacific Northwest, and a multitude of other products will be 
stored at ‘a public refrigerated warehouse. The warehouse will 
‘distribute these products to stores, restaurants, institutions 
‘and ‘other receivers in the territory surrounding the warehouse. 
The services accorded to such goods include break-bulk, 
consolidation, distribution of pool-cars, cartage, packaging, 
repairing, sampling, weighing, loading and unloading, and 
numerous other functions related to the economical storage and 
distribution of commercial goods. 

5. The public refrigerated warehouse relies upon its lien 
as an essential contract. il element in the conduct of its 
business. The local public refrigerated warehouse deals in a 
national market. It cannot be fully informed of the credit and 


Status of businesses throughout the country, or, for that matter, 


the numerous foreign producers that store goods in commercial 
' 


warehouses. In dealing with customers located in distant areas, 


4t must rely upva the warehousemen's lien for its protection. 
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6. Producers rely upon public wareho ises to permit them 
to expand into new markets. This is especiilly true of small, 
new producers who must introduce their products into new markets 
by making test sales. The warehousemen's lien protects the 
warehouseman when these new p¢.oducts or their producers fail. 
The lien, however, allows the marketing of these products without 
the prepayment of all distribution charges. It is in this manner 
that small producers are able to market in competition with large 
companies that may often own their own refrigerated warehouses. 
es The public refrigerated warehouse is typically a 
small, local privately owned company. The 1967 Census of Business, 
Public Warehousing, BC 67-WS9, published by the U.S. Department 
of Commerce, reau of the Census, (the most recent publication) 
indicates that of the 749 refrigerated warehouses then operating, 


a total of 432 were ‘warehouses of less than 500,000 cubic feet 


capacity (Table 19). of these 149 way ~houses, only 182 were 
locat ed in metropolitan areas of 1,000, v 10 inhabitants or more 
(Table 17). The remainder were located in smaller communsties . 


tn terms. of the State of ‘New York or a total of 89 petrvesrated 


warehouses, 22 were located in New York, New York and 6 in Buffalo, 
New York (Table i and Table 17). The remaining 61 warehouses 

were located in the smaller communities in New York State. Of the 
«49 refrigerated warehouses, only 142 had annual gross revenues 

of over $500,000.00 (Table 3). The refrigerated warehouse typically 
is a small, privately owned company who must deal with large, 
national corporations. These large food processors, meat packers, 
etc. have overwhelming resources and large staffs of lawyers and 
other experts. In disputes between the warehouseman and these. 


large, national corporations, the lien is a vital pr’ rection for 


the warehouseman. 
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; 8. The nature of commercial warehousing is such that - 

a steady flow of goods moves through tie warehouse. The licn 
allows the warehouseman to perform essential services for the 
goods and to release them prior to payment for such services 
since the lien is attaching to new goods of the customer that 

are entering the warehouse. This is a far different situation 
from the household goods warehouse who ebauives a person's 
household goods, stores them and releasesthem when the charges 
are paid. The commercial warehouse does not and cannot deal 
economically with each lot of goods as a separate, distinct unit. 


It is the existence of the warehousemen's lien that allows the 


economic free flow of goods through the warehouse. 

9. Refrigerated Warehousemen not only furnish the 
numerous services which I previously mentioned, but they also 
expend their own funds on behalf of their customers. For example, 


ge! pre-pay freight charges for their customers or accept and 


pay for eOtEESS shipments. The lien allows them to ake such 


payments ‘na the incneseke’ value of such arrangements is 


Amportant. A rood broker ir. New ‘Jersey may buy a carload of 
foodstuffs a Texas PF. 0. B. origin, consigned to a refrigerated 
warehouse in New York. The warehouse will pay the collect freight 
charges relying on its lien. Absent the existence of the lien, 


such commercial flexibility would be difficult. The same situation 


exists in ordering out goods from a warehouse. A broker receives 


an order for immediate shipment, telephones the warehouse to ship 
. the fz resent pre-“aid and the warehouse can do so relying for 
“payment upon the lien it has on other of the broker's goods. When 
dealing with perishable foodstuffs items, it is essential that 
goods move freely and quickly. The risk of spoilage and 
“Getertoretson is high. Market nrices fluctuate constantly and 
“delays can cause serious problems in the buying and selling of 


goods. The warehousemen's lien facilitates goods moving freely 


and easily in commerce 
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10. There would be an adverse effect upon the nationwide 
marketing of foodstuffs items if the lien were held unconstitutional. 
It is impossible to calculate the increased cost that would result 


but it would be another cost that would be added to the price of 


food. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SHIRLEY HERRIOTT BROOKS, individually and on: 
behalf of all others similarly situated, 


Plaintiff, 
and . 
GLORIA JONES, "73, CIV. 4o50 

: H.F.W. 

Plaintiff-Intervenor, 

; ‘ : NOTICE OF CROSS 
- egainst - MOTION TO DISMISS 

: COMPLAINT 


FLAGG BROTHERS, INC., individually and as 
representative of a class of all others 
similarly situated, HENRY FLAGG, individu- 
ally and as President of FLAGG BROTHERS, 
INC.,; 


. : Defendants, 


and 


THE ATTORNEY GENERAL OF THE STATE OF 

NEW YORK, AMERICAD WAREHOUSEMEN'S ASSOCI- 
ATION, INTERNATIONAL ASSOCIATION OF RE- 
FRIGERATED WAREHOUSES, INC., WARE- : 
HOUSEMEN'S ASSOCIATION OF THE PORT OF 


7 te 


NEW YORK, COLD STORAGE WAREXOUSEMEN'S 
ASSOCIATION OF THE PORT OF NEW YORK, 


Defendants-Intervenors. 


SIRS 


PLEASE TAKE NOTICE, that upon the annexed affidavits, 
and the exhibits ennexed thereto and upon all the pepers 
heretofore filed in this action. defendants FLAGG BROTHERS, 
INC. and HENRY FLAGG, will cross move this Court at a 
Motion Term to be held in Room |eo03 of the U. S. Courthouse, 
Foley Square, New York, New York on the [UtPsay of October, 
1974 at 10:00 A. M., or as soon thereafter aes counsel may 
be heard for an order pursuant to Rul 


Rules dismissing the action for failure to state a claim 
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upon which relief can be based. 


The grounds of this motion as more fully set forth 
in the annexed affidavits and exhibits and in defendants’ 
memorandum of points and authorities in support of the 
cross motion are that as a matter of law New York Uniform 
Commercial Code Sections 7-209 and 7-210 do not violate the 
due process clause of the 14th Amendment to the United 
States Constitution in authorizing imposition of a ware- 
houseman's lien upon goods placed in storage and the en- 
forcement of said lien in the event of default in payment 
of the storage charges and further that as a matter of 
law the requisite state action required under the 14th 
Amendment is lacking. t 
eaten; New York, New York 


- - - September 19, 1974 
= =o ee Tee a pis ui $ pmitted, 


~= = 5-5 4 Gah NETT & ALTMAN 
~a-+--- -- == Ser one . Alvin Altman, of Counsel 
mile Pat ; Michael J. Barnas, of Counsel 
Attorneys for Defendants 
FLAGG BROTHERS, INC. and 
HENRY FLAGG 
Office & P. 0. Address 
1776 Broadway 
New York, New York 10019 
(212) 245-7700 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eee ce tbe ceeSseeceraasesnesuweanewenonanerse x 
SHIRLEY HERRIOTT BROOKS, individually 
and on behalf of all others similarly : 
situated, 
Plaintiffs, H 
and - 73 CIV. 4050 
$ H.F.W. 


GLORIA JONES, 
Plaintiff-Intervenor, AFFIDAVIT 


- against - 


FLAGG BROTHERS, INC., individually and $ 
as representative of a class of all 

others similarly situated, HENRY FLAGG, 
4{ndividually and as President of Flagg $ 
Brothers, Inc., 


Defendants, 
and 


THE ATTORNEY GENERAL OF THE STATE OF NEW 
YORK; THE AMERICAN WAREHOUSEMEN'S ASSOCIA~ 
TION; THE INTERNATIONAL ASSOCIATION OF 
EPRIGERATED WAREHOUSES, INC.; THE WARE- 
HOUSEMEN'S ASSOCIATION OF THE PORT OF NEW 
YORK; and THE COLD STORAGE WAREHOUSEMEN'S 
ASSOCIATION OF THE PORT OF NEW YORK, 


Defendant-Intervenors. 


SOS SSS CHOOSE OO OBR OO DOSS CSSD OOO SOS : 4 


STATE OF NEW YORK ) 
: SS.: 
COUNTY OF NEW YORK ) 


HENRY FLAGG, being duly sworn, deposes and says: 


1. I ama defendant in the above action and President 
of the corporate defendant FLAGG BROTHERS, INC. I have 
personal knowledge of all of the facts and circumstances re- 
cited herein. I submit this Affidavit in opposition to 


plaintiffs' motion for summary judgment and in support of a 
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cross motion for dismissal of the complaints for failure to 


state a claim upon which relief can be granted. 


-2. Defendant FLAGG BROTHERS, INC. is a New York corpora- 
tion engaged in the business of household moving and storage. 
It maintains an office and place of business at 174 West 
Lincoln Avenue, Mount Vernon, New York. It holds Certificate 
No. NYC 826 issued by the Department of Transportation of the 


State of New York. 


AS TO BROOKS CLAIM 


3. On June 13, 1974 I was requested by James A. Levister, 

City Marshall of theCity of Mount Vernon to accompany him to 
233 North Third Avenue, Mount Vernon, New York for the purpose 

of making arrangements to remove the belongings of SHIRLEY BROOKS, 

the plaintiff herein, from her apartment in the said building 
cto ‘the sidewalk in front of said building. The plaintiff ‘ 
= BROOKS was being evicted from her apartment pursuant to a 
= Gourt order. My initial objective in visiting the apartment 
at that time was to determine the manpower needs for and the 
time of the actual removal of plaintiff's goods from the 


apartment tc the sidewalk. In doing so, I was acting solely 


on behalf of the landlord through the Marshall. 


Kh, On the date and time above specified in my presence 
the plaintiff BROOKS advised the City Marshall that she could 
not satisfy the judgment. and accordingly the Marshall instructed 
the defendant FLAGG BROTHERS, INC. to proceed with the re- 
moval. My sole function at that time was at the direction 
of the City Marshall to act for the owner of the premises in 
‘effecting the removal of the plaintiff's belongings from her 


apartment to the sidewalk. That was the sum and substance of 


my job. 
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5. Upon realization that her possessions, if nothing further 


were to be done, would be left on the sidewalk, the plaintiff 
BROOKS then asked me whether I could arrange to move said 
furnishings to a warehouse for the purpose of storage. I 
stated that FLAGG BROTHERS, INC. maintains storage space and 
could accomodate the plaintiff at our usual rates in both the 
transportation and storage. I further specified to plaintiff 
BROOKS that she would have to pay the transportation charges 
together with accessorial charges for the removal from the 
sidewalk to the warehouse and in addition pay the storage 
charges. She requested an estimate and I gave her an oral 
estimate of $200 solely for the transportation phase of the 
job based upon a six hour moving job including loading and un- 
loading. This charge was calculated upon our rates of $28 per 
hour for a van and three men and upon an estimate of a number 
of barrels and cartons to be used on the job. I further ex- 
plained that her furnishings would be loaded into three con- 
tainers for storage purposes; that our storage rates were $25 
per month per container and consequently the entire monthly 
charge would be $75 per month. I explained to the plaintiff 
that the storage charges did not run on a 30-day basis, i.e. 
from June 13, 1973 to July 12, 1973, but that industry practice 
was to charge for a full calendar month no matter what day of 
the month the storage was placed.and that the $75 charge there- 
for carried her until June 30, 1973; that on July 1, 1973 an 
additional $75 would be due for the period up until July 31, 
1973. The plaintiff was well aware of all of these facets of 
the transaction at the time she authorized us to store her 
goods, and I might add that, she was extremely pleased that we 
could and would store ner goods. The alternative was leaving 


plaintiff's goods on the sidewalk after execution of the eviction 


Page 177 


DEFENDANTS' NOTICE OF CROSS MO1ION TO DISMISS COMPLAINT, AND 


‘ ‘ 


SUPPORTING PAPERS by : 


order. The plaintiff BROOKS agreed to the above arrangement 
and at her specific direction we moved her furnishings to 
storage on June 13, 1973. Plaintiff paid $178 at that time 


on account. 


6. A few days thereafter the plaintiff came to our office 
where she was given a Bill of Lading, annexed hereto as 
Exhibit "A". The Bill of Lading specifies each of the charges 
which were incvrred in the removal. The Bill of Lading specifically 
sets forth storage charges of $75 per month. In addition, the 
plaintiff was given a Household Goods Descriptive Inventory 
List, annexed hereto as Exhibit "B", which sets forth the 
nature of her belongings placed in storage. We have used 
this type of documentation in eviction instances rather than 
@ warehouse receipt. The same information is recorded in 


both events. + 


7. At the end of June plaintiff telephoned me and for 
the first time expressed dissatisfaction with the monthly 
storage charge agreement. She further indicated that she 
would not be able to remove her belongings in the month 
July. Plaintiff again called sometime in July and arranged 
with my secretary for an August removal date from storage. 
At that time she would have owed $156 (shown as the balance 
due on Exhibit "A", Bill of Lading) plus $150 for two months 


of storage (July and August, 1973). 


8. Having received no additional payment of August 22, 
1973, I sent the plaintiff a note requesting payment, attached 
as Exhibit "Cc", together with a Final Notice, attached as 


Exhibit "D" ‘ 


9. Notwithstanding commencement of preliminary steps, 


™! 
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we did not avail ourseives of the remedy of foreclosure of our 
Warehousemen's Lien as provided under the Uniform Commercial 
Code. Instead, pursuant to an agreement between the attorneys, 
we premitted the plaintiff to remove her goods from the 
warehouse on January 24, 1974 without payment of any charges 
for storage. In point of fact, the only amount the plaintiff , 
paid was $178 as an advance against the transportation service 


incurred back on June 13, 1973 at the time of the removal of 


her belongings from the sidewalk to the warehouse. 


10. The facts demonstrate that the plaintiff authorized 
and indeed encouraged our taking possession of her belongings 
for storage; that prior to our taking possession the rates 
and charges were filly explained to her and that she understood 
end consented theretc; that the Household Goods Descriptive 
Inventory List specifies three boxes te be stored and that the = 
Bill of Lading specifies storage charges of $75 per month. 

There was agreement as to the charges at the time plaintiff 
urgently needed our services to safeguard her property; dis- 


agreement on part of plaintiff only occurred conveniently 


after the safety of her property was realized. 
AS TO JONES CLAIM 


li. On November 26, 1973 I accompanied the City Marshall 
to 353 Mundy Lane, Mount Vernon, ‘New York, to the apartment of 
the plaintiff GLORIA JONES who was being evicted pursuant to 
court order on that day. Again, the purpose of my visit was 
to determine the manpower needs for and the time of the actual 
removal of plaintiff's goods from the apartment to the side- 
walk. Also, again in so doing I was acting solely on behalf 


of the landlord through the City Marshall. 
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12. Plaintiff Jones called the Department of Social Ser- 
vices for the purpose of obtaining funds to pay the overdue 
rent and thereby satisfy the judgment. She told us that the 
request was refused, but that the Department would pay for 
the transportation of her belongings to our warehouse and for 
one month's storage. I confirmed this. I advised Mrs. Jones 
that her belongings would be stored in three (3) crates at a 
storage rate of $25.00 per crate per month and further that 
after the Department ceased storage payment, it would be her 
obligation. She stated that her belongings would not be in 
storage more than a month because she had another apartment 


ready for her occupancy. 


13. Plaintiff Jones' statement on page 2 of her affidavit 
that she did not authorize Flagg Brothers, Inc. to storage her 
property is absurd. We loaded her belongings from her apart- 
ment to the truck in her presence and with her approval. If 
the loading was being done against her will or without her 
authorizatior, she could have called the authorities to stop 
us. The fact is she was present; she knew what was going on; 


and she requrested us to perform the job that was going on. 


14. Attached hereto as Exhibit "7", is a letter dated 
December 13, 1973 from the Department of Social Services to 
Flagg Brothers, Inc. authorizing payment of one month's storage 
charges for Mrs. Jones, and as Exhibit "F" a copy of a letter 
dated January 31, 1974 from the Department of Social Services 
to Mrs. Jones advising that it would not pay her storage 


charges thereafter incurred. 


Nov. 


15. A Bill of Lading was issued on Peewee ol 6, 1973 
together with a Household Goods Inventory List specifying the 


property of Mrs. Jones taken into storage. The storage charges 
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are likewise specified on the Bill of Lading. These documents 


are annexed hereto as Exhibits "(G and H' respectively. 


16. Attached to plaintiff Jones' affidavit is Exhibit 
"aA", purporting to be a notice which it is not, I do not 
know who prepared the original. It appears to be a scrap of 
paper showing the charges she owec as of March 31, 1974, i.e. 
a total of $335.00. This represents three months’ storage 
at $75.00 per month, a platform charge for removal of $75.00 
(this is the customary labor charge for transferring the storage 
lot from its place in the warehouse to the dock for pickup) and 


a $35.00 e ctioneer's fee. 


17. At no time did we agrees Mrs. Jones trct her storage 
bill was $600.00 or $500.00 or anything other than the actual 
tmmount- incurred as of the date the information was given. I 
2delieve that shc is confused and has included those figures 
-the cost of actually moving her belcngings from the warehouse 


=o her new apartment together with the storage charges. 


18. The fact is that from January 1, 1974 through 
September 30, 1974, Mrs. Jones owes Flagg Brothers, Inc. seven 
(7) months' storage at $75.00 per month, a platform charge of 
$75.00, and an auctioneer's fee of $35.00 making a total of 


> $635.00. 


19. On three occasions Mrs. Jones advised me that she 
would pay her storage bill for release of her goods, and we 
brought her storage lots to the platform on a day and nour 
specified by her, and on none of those occasions did she 

eee, This necessitated double abor by our employees for 
each occasion. See letter ,of my attorneys dated June 28, 1974 
to Mrs. Jones! att. evs attached to her affidavit as Exhibit "Ss" 
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20. Mrs. Jones agreed to our charges and authorized us to 
remove her belongings for storage. As long as she was of the be- 
lief that the Department of Social Services would pay for her 
charges, there was no dispute. After the Department notified 
her it would no longer pay the charges, Mrs. Jones decided 


that they were unreasonable. 


WHEREFORE, it is respectfully prayed that plaintiff's 
motion for summary judgment be denied and that defendant's 
cross motion to dismiss for failure to state a cause be grant- 


ed in all respects. 


Sasa. it os : : HENRY FLAGG 


Sworn to before me this 


of Flaay of September, 1974 


gin, (Gas 
ian 


ALVIN ALTMAN 
Notory Public, Sicte of New York 
No. 30-5060749 
- Creeper et Meson Comme 
e Pps Moy 30, 1979 
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Ee A Lead {aL asic -~ fl _€ , gAes gtst = LOE. P- Ayes - Les 


N.Y.C—M.T. No. 


ee ee eee aS Lae <a ay ah, tera te sho” 
‘ir’: ering tann , eS i TIME RECORD 
From? » DP ge. Fb. . eek fetta Pn a 
rt, Vernon, te . ee oe = A a oe | Finich Se.) , ae oe 
= ai SR cee Cua ne I 
as ee a 


JOB HOURS .. +." 
TRAVCL TINE 


ye 


ems eet et es === 


MOVING DATE _7©./13/7 


on —E s — a ee 2a ow ee ee re 9 Ss oe ee ee) ee = 
MOVING RATE: ________VANS —— NEN 9 $___ Per dob ite., Plus —____Mlts. Travet 11 
—= — ome: y Tk tp ys u cre 
ESTIMATE OR REMARKS RATES end DESCRIPTION | GuaRGt 
A imute—pack ing date—inatiwctions on ot other info d - 7 rn. ; 
thggees. eotinae=pe p ; . “s EP MOVING __ 2 hours 3 $8 per he E SA me 
> ot, | ——eee ae  ) Ue a 
Si i ae S's at ha a ea é 
CARTAGE— cu. ft. 2 S$ per cu. ft 4 = [ a 
—=— = es Sa Saal WEIGHT_____ Ibs. #$ per Ib L —_— — 
“VALUATION J PIANO CliG3. — — | 
' 


Customer (Shipper) is required to declore in writing the released value of 


ne , a 
the property. The agreed or dectared value of the property is hereby spec: t OTHE R _ Bea- eee) SS com f4) hed 
ficelly stored by the customer (shipper) ond conhemed by ther seqnature i — = == Oe 

hereon to by NOT exceeding 30 ( } cents per pound per article unless || 6 

specifically sxcepted. The Customer (Shipper) hereby declares valuations | ____ Barrels, packed as each — 

im oncess of the ebove limits on the following articles sa” * 


rc - 
1» Barrels, loaned 9 Sef cack Bou 


anidlé Value ———Nardrobe es 


PA < /..€ ‘| = 
Z2_ Cartons o. boxes ¢ $_£°V 4 cach 2 
— 7 j 
6,00 -. 1 
ee _»> Matt Cartons— 0 Bien each Re ae 
—= ———— == | Other, = ! oe 
IMPORTANT ws 
(SIGN BEFORE START C® ANY SERVICE) —_—__-———__—_- -— Sea 
The Shipper, subject to ord based on the votes, rules, regulations, ond con (=== — | 
ditions in the corriers lowlully published mriff hereby orders the corrier to} | 
funsh trensportation facilities end service desenbed herern subject to ati? Whse. Lahur chgs.———_______+ aaa | 
conditions herein contained iccluding nen egreed or declared ond tHe) ys a jf } vt | 
conditions on the beck hereol which ove the Shipper end! Storage chgs. MY 20ST i ~_ Renee — 
ce d for himself ond his essigns. Un maenis are mode || a } 
in writing he Shipper ogress to poy cherges in cash, money order, or cartes) Other 1 
fied check prior to complete deli very. a Sn a FT an rr cone an a gag sees 


Insurance; shipper declares the Will value of the SE 


CUSTOMER: eh wl ers "anes. 
shipment for the purpote of insuronce to be ' 


By: Amt. 3 per SLi1.00 


WOVER :____FLAGG 8205S. INC. MOVING & STORAGS , > 4 és 
3 TOTAL. CHARGES St =” 
y: ! 


————————— = | Advance Deposit «.-—_— 1. _- 


DELIVERY RECEIPT —__CBALAXCE DIE | ~s ¥ =~ 


Except os specificolly endorsed hereon 
« All services ond All erticles rece:ved «nm Good Condition 


RECEIVED PAYMENT 


SUSTOMER: histone “macks MOVER —_FLAGG BROS. INC, MOVING & STORAGE 


B93 nan : = —!} By ee ee 
a ——— —~ ee ee 
MOVER’S Carric-) C COPT TERMS: Charges Pasablo in Cash, Vesew Onder, of Certified Check on Delivet 
(TO BE RELAINED BY MOVES) ©OMM ara ces 98 ORG, 88, PDS EterTT Gl ed, Cameesoele, woe. TETD 


Pay® 183 


° ‘ ew ks LF 


DEFENDANTS' NOTICE OF CROSS MOTION TO DISMISS COMPLAINT, AND 


SUPPORTINC PAPERS 
ONTRACTOR OF CARRIER HOUSEHOLD GOODS DESCRIPTIVE INVENTORY 


° 
| erent bis ait GSe 


JWHER'S GRA_t O8 RAIING AND WAME 
-* . . dor » 
4 e325 


WGIN LOALIS . Awl RESS city State 


PAGE NO. NO. OF Paces” 


CARRIERS REFERENCE WO. 


CONTRACY OR co. KO. 


GOVT, SERVICE OnOER ‘HO. 


DESTINATION . 


VAW NUMLLA 


pS nae aD) Re ll ME, 
DESCRIPTIVE <Y¥MROLS e LY TEP TION SYMSOLS 
areca gemte ty  cgisectsiaecomen | At ., Leake eas | ee 
CPeCamee” era fo POOR ost BON ONT \ uct erate Aprons ye hats ae an sonee 
. PRO-PACKEL he Ve nER Or CP ADEEN ONAL PAPE AS | bac ebk euveinee are er acm * “ee 
SEPESRMES DISAESENA CO UI TION UNE DON Ry buses P-¢raceeo 


S INDICATES COOD Ce 


A 


It: 


: - 
: tH 
2 ae 
Sy Sent 
ae oo 
‘See 
4 aera at 
Se 
eae 
Sa Set 
“Set 
Ss ee ein Posies 
Sa fis RS ee Sees eS 
rem ws 
80. | REMARKS/EXCEPTIONS —__________________ —_———_— 
eee 
a ee 
98 WAVE CHECKED 404 THE ITEMS LISTED 4NO NUMBERED 2 TO. INCLUS. E 4ND ACKNOBLEOCE THAT THIS Is 4 TRUE ANU COMPLATE LIST OF THE COODs TESMEREL ANU TNE 


« 
SATE OF THE CU00S FECKIVED 
BEFORE SIGNING -CHFCK SHIPMENT, COUNT ITEWS 


W ARNIN G a {ND DESCRIBE LOSS OR DAWAGE IN SPACE ON THE RIGHT 18048 


TONTRACTON, CARRIER OA AUTHOMILO AGENT(OAIVER]] OATE 


COATRACTOR, CARRIE 


7 GR AUTHORIZED AGENT (ORIVER) 


AT (siGwaturc} DEsTi- [isiensTure) 
ORIGIN [Own tn On AuTHORMIZLO ACENT Dant® OR AUTHORIZE AGENT 


NATION 


(StGwatumed 


(Sismaruat) 


Fomw ite0e wav “Ft 


COROER MILOIN PRINTING. INC 133 SCHMITT PLVD.. FANMINGIALE. W ¥ 11793 


Falilt “Py! 


ao 1g DEFENDANTS ' NOTICE, OF ~CKOSS. MOT ION-TO._D-ISMISS COMPLAINT AND SUPPORTING» 
at om PAPERS 
tere trie ot resapey yak! FLAGG BROS. TRUCKING SERV., INC. . > - 
2; : 27 ‘$0. ch AVENUE - sspears" VERNON, NY. 10550 e 


~ Dear Ms. Stone: 


Your ac count has to be. broucht | 
uz to. Sate_y within -10_ days_of the_ da 
of this | letter (Sept. 1, 1973) or 


2S yea! tien vs gop tor Sale. 
IE5_(sour_ storage. “paygents). have to. 


— ee 


rans 


poms S—% kept_ up_or_ your furniture VW 


be-sold<_tour- previous. bal.—from_lien 


_BIGNED eae SS 
E=S—————————_ 


a } S =" Respectfully your, Hei lagg "| zogat Due 


Ome AVAILASLE FROM AYARC CO., INC. 
O62 THIRD AVE, BKLY <n". 


DETACH .THIS MOPY—-RETAIN FOR ANSWER. SEND WHITE AND PINK COPIES WITH CARBONS INTACT. 


‘SUPPORTING PAPERS ~ BS 
REALE 
FINAL NOTICE 


~ + SHON IRO Mae ee Daw, eA OOP Heute MOAT 


FLAGG BROS. INC, , MOVING and STORAGE 
ol AV EAST 3rd ST. © MT.VERNON, N.Y. 10550 0 ce@59 | 
|. TSS Phone: (914) 668- Pest ond (15) S06 vena g Re 


me 2 O-ee0 bd 3 Sh ee seen erate $ retis meas lie tamer. sqetute 
2 
TT eaiaree a crtizer sche eats ADSUSE. . 229... ..19..73 
” hiss n , soled O63 2: “e. tee 
° Be 22 mee bree ol 
. sh vem oe tty 
4 2tveg 282 32 ae 
* - +) ee Vo hel wy > uae 
os - ‘ 4D ge eRe S de 7 st ghs Sat! 248i yee 
. eae 9 tne. a terest S238 ale ai 
Te ‘Bear %ES3%° ‘Stone - hi d aac ee Pee 


{ 
i 
! 
| 
} 
1 ma Galfoterns wi stuag 
‘ 
| 
' 


ch le eh ect 


sary : $ame on or Seles -s SOEbe. cp eh A. «Puce stipend alas ews yy sey ¥4 \ 
“Unless such payment is pees we will be obliged to advertise your: »» 
goals for sale ct public auction. © 2. eet PeBigee pass woe HX 

‘ . ae 7Rsaat Ira sets vad scum ‘eye t 


Thanking you pe your immediate attention to this matter, we are 
? aueiees ies 


“Very truly yours, | HF lagg 


Pres 
(Read otber side) FLAGG BROS. ING, MOVING and oerr al 


; 
SOL teat Ont Neo woe emu ew 
SOSTeSUs une 
t 
2 


la a cas ia ie 
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DE FENDANTS' NOTICE OF CROSS MOTION TO DISMISS ails , mh 


inte nt ttn atm 
a ere een rent ne tit 
cnn eat dina 


ee a a nce 


) 


ee 


- 


1 


2 = Grasslands Hospital - M. A. Office 


3 


4° 


5. 
eos 
6 
7. 
o % 
9. 


0. 


Wh 


13. 


14, 


°c. oe earns 7 


DEFENDANTS ' ‘NOTICE OF CROSS MOTION TO DISMISS COMPLAINT ;, AND 


Edwin G. Michaalian 


, COUNTY axECcuTive 


- 


hk) East 3rd Street 
Mount Vernon, N.¥. 


° Flagg Brothers Moving & Storage * December 13, 1973 
RE: Gloria Jones 
353 Hundy Lane 


10 Mitchell Place 
White Plains, N. Y. 10601 
Tel: 949-1300 


Valhalla, N. Y. 10595 
Tel: 592-8500, Ext. 2739 


2 Bradhurst Avenue 
Hawthorne, N. Y. 10532 
Tel: 592-8500, Ext. 2272 


* 9 South First Avenue 
Mt. Vernon, N. Y. 10550 
"Tel 664-4224 


25 Moore Avenue 
Mt. Kisco, N. Y. 10549 
_ Vel: 666-7511 


524 North Avenue 
New Rochelle, N. Y. 10801 
Tel: 636-0890 | 


203 North Highland Avenue 
Ossining, N. Y. 1056? 
Tel: 762-3324 


750 Washington Avenue 
Peekskill, N.Y. 10566 
Tel: 739-6500 


111 South Aidge Street 
Port Chester, N. Y. 10573 
Tet: 937-1100 


Lyceum Bidg 
Tarrytown, N.Y. 10591 
Tet: 631-7331 


85 Court Street 
White Plains, N. Y. 10601 
Tel: 428-9200 


70 Ashburton Avenue 
Yonkers, N.Y. 10701 
Tet: 963-7450 


326 South Broadway 
Yonkers, N.Y. 10701 
Tel: 963-7450 


30 Manhattan Avenue 
White Plains, N.Y. 10607 
Tet: 428.9194 


Bee Me eh 


: eee ee ee 


. SUPPORTING PAPERS 


. 


. 


“7 > -' a ,- * 
. o% ° ‘ - ew ry ua 
Nps *32 ssa 
daha, Aten + 
County of Westchester at 


DEPARTMENT OF SOCIAL SERVICES 


« DIVISION OF FAMILY AND CHILD SOCIAL SERVICES 


- 


Hount- Vernon, N.Y. 


Dear Sir; 


Please be advised that we are only authorizing paynent for ons 
month's storage of client's furniture (11/26/73 thru 12/25/73). 
We will. not be held responsible for any costs incurred if furniture 
is left in storage beyond this period. } 


Yours truly, 
DIVISION OF FAMILY AND CHIZD Soctar, SERVICES . 


, 

7 Pa 
C Orkmc, 
(Mrs.) C. Cookman 
Enployrent Worker 


Sead Replies to: Division of Family and Child Social Services 
Use Address No. io 
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- ate an a en - 4 vd 
nt oe - a eet kee ae ta 


SUPPORTING PAPERS 


Ma. Gloria Jones Jameary 31, 197, 
% G. Godwin 

616 Last Lincoln Aveme 

‘Hount Vernon, U.Y. ~ c.. * Se 


a ere EI AY a Ee : : ; mee 


Dear Ms. Jones: ay ee 


Siete te . Filease be advised that ths ospreval for the storzze of 
es ss furniture has expired. Wa have ro responsibility for year 
\ : . _ furniture, cterage acd or cther foes. 


“This Agency will not te javolved in relocating you ‘st9 en 
‘ : ‘anfurnished apartment. Ws recomend that you lccato o 5 texedeies 
er 5 i *epartnent or a furnished rcoon. 


ye Yours very trily, 
ir oy Rae es DIVISIO OF Pauley AD CHD SCcIAt sxe 


: | ey Odea 


ue E (irs) C. Coctnan 
Emlsogaent Vorker 


5 , CCs Filegg Brothers N 
CC/ew 


< . ; . : t 
p/A3 7é ged 7. bec he st) OPS 
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Mins ae Paw Laus. TRUCKING SERV., INC. PAPERS 
822 NLY¥.C—M.T: No. -—#% EAST THIRD STREET MOUNT VERNON, N.Y. J0556 


a reaingayges wees eas 


Sealer hos 
Se waue_Gloria Jones! 
FROM_.353 bundy Lone 


t's, Vernon eae 


DEFENDANTS ' NOTICE OF CROSS MOTION.TO. DISMISS .COMPLAINT, jG 1p ee , 


TO Starwce 


JopHours___Z 


Poe. fg ¢. i ee ea ae ee i TRAVEL TIME 


TOTAL HOURS 


——— Ooo SS CaS AaVaaw«ban»ns» 
MOVING RATE:_ _f __vaxs__. _wex @ WEA —Per Job Hr., Plus_ Hrs. Travel Time 


ESTIMATE OR REMARKS S RATES and and DESCRIPTION  Coeeues 


(Approx. estimare—~acking date—Instructions on job—or other info.) 
- Nert. of Soci ol Servic ce 


MOVING DATE__11/26/73 _pay__Mondey ore 


-«t = Vt, Vernon, !'.¥. OVERTIME________ hours @ $: per hr. 
eae o 4 CARTAGE____cu. ft. @ per cu. ft. 
i per Ib. 
VALUATION PIANO CHGS. st 
cu (Shipper) is required to declare in writing the releosed value of gt. 
Ro uapnety.. Toe agraad os duehbiad ahve of the grakeny 14 bineke. tesetd OT MER Travel tine 
fically. stated by the customer (shipper) end confirmed by their signee | Ce i a iE 
hereon to be NOT exceeding 30(. ) cents per pound per orticle unless 
specifically excepted. The Customer (Shipper) hereby declares valuations Barrels, packed es each 


In excess of the above limits on the following articles 


=> _Wardrobes.____m_t_@ $ 


Cartons or boxes @ — each 
. : ; 4D au Cartons esi; : _each | 
aS furmni 


Barrels, loaned 
Article i Pa nee ey : 


Other Mg e se 
IMPORTANT 
(SIGN BEFORE START OF ANY SERVICE) 
The Shipper, subject to and based on the rates, rules, regulations, ond con 


ditions in the corriers lawfully published torifi hereby orders the carrier to 
fwenish transportation facilities ond service described herein subject to o! n Whse. Labor chgs. 
conditions herein contoined including valua.ion agreed or declared and the 
conditions on the back hereof which are hereby agreed to by the Shipper and Storage chgs. 
eccepted for himself and his assigns. Uniess credit arrangements are mad 
in writing thd Shipper agrees to pay chorges in cash, money order, or certi 
fied check prior 10 complete deiivery. 
‘ . 
Insurance; shipper declares the full value of the 
te al for the purpose of insuronce to be: 


Amt. —__-... per $100.00: " 


Slorios Jones 


CUSTOMER: 


er a A aS eh TE a ee aE 
“MOVER:__FLAGG BROS. TRUCKING SERY., INC. 


ie 


TOTAL CHARGES | 


| 
| 


- By: 


Advancé Deposit 
BALANCE DUE 


RECEIVED PAYMENT 


DELIVERY RECEIPT 


Except os specifically endorsed hereon 
All services and All articles received in Good Condition 


customer: “027 Zones MOVER _FLAGG BROS. TRUCKING SERY., INC. 
By: RE s te 
—E—————————— >: ° = 


—— ae = 


: _ ec a rer 
dalam £o% nrg eee “TERMS: € charges Payable in Cash, Money Order, or Certified Check on Delivery. 


‘e 


VER) = sf FOkm 257A MILGIN PRINTING, INC., 13S SCHMITT BLVO., FARMINGOALE, m7. 117235 
: Bg h p 
aa — 


ene me ee ew ss - a a ee een eT 


ne ‘ Sa << i coe ca 
J 
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DEFENDANTS! NOTICE OF CROSS MOTION TO DISMISS COMPLAINT , AND SUPPORTING PAPERS 


CONTRACTOR OF CARMEN 


HOUSEHOLD GOODS DESCRIPTIVE INVENTORY PAGE WO. MO. OF PAGES | 


CARRIERS REFERERCE HO. 


Owner's ~ 2 le RATING K AME CONTRACT OF GBL. OO. ~ 
oria Jones 
ORIGIN LOADING ADDRESS GOVT. SERVICE ORDER HO. 


DESTINATION 


EXCEPTION SYMBOLS . LOCATION SYMBOLS 


BE-BENT D-DENTEO MO-MOTHEATEN R-RUBBED $0-SONED 1. ARM ‘ 
uscs 
BR-BROKEN #-FADED PBC-PACKED BY RU-RUSTED T-TORN . sorTOM near 
<1 6-GOUGEO . 
BuU-BURNEO CARRIER SC-SCRATCHEO W-BAOLY WORM _ CORNER . miGHT 


CH-CmPrreO L-LOOSE * $ $ 
CU-CONTENTS & 4-MARREO PRO-PACKES GY SH-SHORT Z-CRACKED . FRONT . S108 


CONDITION UNKNOWN MI-MiILOEW Owner . LEFT 10. 
NOTE. The omission of these symbole indicates gand ennditinn except for normal wear. 1). Veneer 


ntnine tante 


| - 


OO 1 IN IO [fk le IN 1H 10 10 1 IN LO [wa in le 10 10 [ee IN TO [ee eo 


ae inine haivs ; ers 
club chair 
sofa ; 
hrank | n 
boxsprin:s 
mattresses SS Sees! 
SEAN IES TES TFT, CRT 
vem e - ; 
OOO, TRE MARI S/E XC EP TION S 


INVENTORY 


“We have checked all the items listed and numbered 1 to inclusive and acknowledge (hal) numeea 


this is a true and complete list of the goods tendered and of the slate of the gouds receiced.” 
CONTRACTOR, CARRIER OR AUTHORIZED AGENT (ORIVER) Oars CONTRACTOR, CARRIER OR AUTHORIZED AGENT ([ORIVER) 


aT 
DESTI- 
NATION 


aT 
ORIGIN 


(SIGNATURE) 
OWNER OR AUTHORIZED AGENT 


(SIGNATURE) 
OWNER OR AUTHORIZED AGENT 


REORDER MILGIN PRINTING, INC... 135 SCHMITT BLVD... FARMINGOALE.W.¥. 11739 rene 1:0e8 


ae Fiudaihie ' " - i sy 


DEFENDANTS ' NOTICE OF CROSS MOTION TO DISMISS COMPLAINT, AND 
SUPPORTING PAPERS 


. ° ° ° 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SHIRLEY HERRIOTT BROOKS as individually 
and on behalf of all others similarly situated, 


Plaintiff, 
and 


samneiice GLORIA JONES, ; \ 


esis staan. gue siamonees - a . Piaintiff- é 
ees = se intervenor, 73 CIV. 4050 
oe oi HFW 
- against - 
AFFIDAVIT 
a ——~FLAGG BROTHERS, INC, Individually and te 
5 as representative of a «lass of all others 
———-——-similarly situated, HENRY FLAGG, in- 
——————dividually and as Presiyent of FLAGG 
—-——_—_—_—_—_—_ BROTHERS, -INC., 


= SR rise Defendants, 


os toe a ' 


: . SHE ATTORNEY GENERAL OF THE STATE OF id 
—.. « NEW YORK, AMERICAN \WAREHOUSEMEN'S ASSOCI- 
——— ATION, INTERNATIONA’ ASSOCIATION OF 
——— REFRIGERATED WAREH\)USES, INC., WARE- 
HOUSEMEN'S ASSOCIAT |ON OF THE PORT OF 
NEW YORK, COLD STO::AGE WAREHOUSEMEN'S 
ASSOCIATION OF THE PORT OF NEW YORK, 


Defendants- 
Intervenors. 


STATE OF NEW YORK ) 


; : $$.: 
s2%==-s = COUNTY OF NEW YORK ) 


HENRY C. BRENGEL, JR., being duly sworn, deposes and says 


1. tam presiden of the New York State Movers and Warehousemen's 


a7 «age 


Association, Inc., a Non-profit membership corporation of the State of 
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DEFENDANTS’ NOTICE OF CROSS MOTION TO DISMISS COMPLAINT, AND 


‘ * SUPPORTING PAPERS es 


New York comprised of approximately 250 movers and warehousemen 

& certificated to transport household goods either in intrastate commerce by 
the New York Department of Transportation or in interstate commerce by 

the Interstate Commerce Commission, or by both agencies. Appr ximately 
98% percent of our members maintain warehouses for storage of household 
goods. 


2. 1 am also president of Empire Storage Warehouse, Inc. focated 


| 
' 
| 
‘ 


at 80 Duffy Avenue, Hicksville, New York, a cortificated carrier of 
household goods in intra and interstate commerce. We have been in 

the business since 1904. We maintain a warehouse for the storage of 
household goods approximately 20,000 squere feet in size at the above 
address and operate 14 pieces of equipment. | have 30 years experience 
in the moving and storage business and am fully kn edgeable of all 


of its phases. r 
3. The purpose of this affidavit is to apprise the Court of the industry - 
practices in the storage of household goods with respect to all facets of 
an operation from the initial contact of the warehouseman to the final 
disposition of the storage lot in the event of foreclosure. 
4. Although the exhibits annexed represent documentation of my 
company, the forms and procedures specified herein are typical of 
those utilized generally in the moving and storage industry. 
5. When we are contacted by a customer who wants to storage his 


household effects we initially send a salesman to make a survey and 


give an estimate. Our charges are made upon a cubic foot basis. A 


copy of our estimate form is annexed as Exhibit "A". 
6. If the customer decides to use our service the driver takes a 
storage contract with him on the day of the move for execution by 


the depositor. The storage contract which is annexed as Exhibit "B" 


Te 
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' 
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z 


. * SUPPORTING PAPERS qe ote 
provides the exact storage rates. 


7. 


pare an inventory list or warehouse receipt containing an itemization 


Upon receipt of the household effects at the warehouse we pre- 


of the depositor's belongings. This document is annexed as Exhibit "C". 
The list is normally sent to the customer 4 few days after his belongings 
have been stored. 
8. We have been engaged by the Marshall of the District 
Court of Nassau County to effect evictions from apartment to sidewalk 
pursuant to court or“er. In those instances a local moving ticket is 
used for the apartment to sidewalk move and given to the Marshall. «+ 
Ome tr eR Tarr rn On these occasions we 
have been requested by the owner of the property to storage it at our 
warehouse instead of leaving it on the sidewalk. My driver takes a 
_Storage contract with him on these evictions anticipating such a storage 
request. The contract is executed by the owner at that time (Exhibit "6") i 
aye and the inventory list (Exhibit "C") is sent a few days later. The 
procedure and documentation in essence is the same in the eviction 
storages as in the usual! storage situations. 

Normally after two months delinquency in payment of storage 
charges we begin to contact the customer for payment. We do not invoke 
the foreclosure provisions of the Uniform Commercial! Code for approximately 
§ months to one year after non-payment. Then we follow the enforcement 
steps of the Section 7-210 of the Code to the letter. In fact, we send not 
only the notice require: under Section 7-210(2), (Exhibit "E"), but ar 
additional notice form which is not required (Exhibit "F"). We a!so 
send the notices by registered or certified mail as required and additionally 
by regular mail which is not required. The reason for this dual 
mail use is to make absolutely certain the depositor receives the notice 
of sale in the event the registered or certified mail is not forwarded 


to a different address than that which was given to us. 
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SUPPORTING PAPERS 


+ ‘ 4 


10. The warehouseman does not resort to the sale of a deposiior's 
belongings lightly. When he is ultimately required to because of a 
continuing and unremitting de:inquency in payment by the depositor resulting 
in the non remunerative use of warehouse space, the industry practices 
following the Uniform Commercial Code insure ample notice ana »pportunity 
to protest. If the storage charges are in dispute, although it is difficult 
to contemplate such to be the case Lonafidely since the charges are 3 
detailed in the contract, we woufd not sell if the depositor tendered 


the amount he believed to be owing because of the risk of being held 


liable for conversion under the Code. 


ae an 
HENRY C. BRENGEL, JR 


Sworn to before me this 
2. dayof Or7 1974 


Notary Public 


ALVIN “AitT+AN 
Notory Public, State of New York 


e tta, 33-50460740 
: S in Neossou County —_— 
Comm: Expires toy 30, 192 2 
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em, 


STs: | AAR MOVE & SfeeAGY bermaarr — 


_ AGENT FOR: NORTH AMERICAN VAN LINES, INC. 


80 DUFFY AVENUE 
HICKSVILLE, N. Y, 11801 


' (519); 931.0010 


Date of Estimate,.................... 
PT csinsecssnisctannicacssersssionnent 
Address .......... 

SE 


Packing gE 


2 


Moving, Date... rm 


“EOCAL” “MOVING PROPOSA, i. 


-_ 
Furnish .. 
; Extra Pickup Drop Of - At. 


Van and... ...Men for. 


Piano EOE ee ete te eh ae CALE BR ee ks 


sn Annee nena anes cumnee amen ener s 


~ Per hundred dollars 


fae 


. ‘Other Services...... 


~_ Valuation at % i 


...Per Hour._- 


sar srenes ace coree: 


“STORAGE. ‘PROPOSAL 


...Hours at $ 


' CARTAGE TO 
‘| WAREHOU SE 
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i end has ‘Fe lenzal right and authority to controct for services Thereafter one montns storoge rote will be charged for Mirty doys or jess. 
ow ol of the pamety tendered upon provisions, imitations, terms ond : 

ein sa Get ord thst there are no existing lens, mortzoges 1 m 

eee renee aia) proverty. If Mee te e77 bnce.:7 cs @ reat | © ST RANION OF STORAUE The company recover the right fo term 
§ me brecch of ti Crm20 Customer cyrees 10 poy all Charg.3 thet may | atiiten watice OF ty bitenhen t@ dese oni ule GO ‘sei oe 
¢ inet wii much) COifa Ond expenses including ctfomneys fees wnich ithin th othe % saan lly gy ve SSNSY tmnesas eae 
© due tens mey mmscmobly incur or uccome Il>le to pey in connection gecds win Wet series the ¢ ny to hereby empowered io Ma. ite 
pean {nis exxpaws shcll have a tien on sola procerty for ell charpes s01.@ removed of the cost ond expense of the cepositor. And upon so Going 


be relied upon by the comocny as the codress of the Cepositor until chence of 
cudress Is given in writing to tne compony ond ocknowiecged In writing by 
the company and notice of any chance of oddress will Mot te valid or Pinging 
upon the company if given or ocknowledged in any efter manner, 


the compory shoil be relieved 
hat moy be Gve teas as. .weil as for such Cosls ond expenses, Guavetons a0" maseneaee ieoaes of any liability wilh respect te such goods 
YMENT: *| ezereed thot fhe compony shell hove ao gener! Men 3 
pS ery wth potas Geposited wit ft or hereafter ceposited with It. 6 ADORESS AND CHANGE: If Is coreed tof the oddress of the depositor : 
ST geees Ceposited @on wwhicn storage ond Gil other charzes are not pold ef goods for storeze Is cs given on tne front side cf this controct end shail | 


fea due, will be wai ai! putiic wuction fo pay sald accrued chorges and 
qpevses of the sata etter Cus mfice to the ceposiior, ond pubileation ef 
we time ond place @ ec.ad sole, cccording to law. 


comeoany stati “hove o further tien for ofl monies cdvonced te 
Seine porta ter account of the depositor. 


(a Ace cre @e ard payodle monthly In odvenca. Interest will be 
horged on > camem ue cold for © period of three monins cher they become 
ve. All Charges treat te 50d In Casn, Money orcer of Cert'tied Check before 
te Cellvery of traremr ct goods deposited under this contrect and na transter 
8 be recognized wmmes wolered on the books of the company. 


7. FILING OF CLAIM-NOTICE: (0) As @ condition precadent fe recovery, 
cicim must? be in writing. supported by @ pold freight bill ond Nied wim tre 
company within sixty (40) Gays after delivery of te yoocs. No ection 
Moy be maintained by t-a devosifor agains! tne company either by wit or 
arbitration to recover for\cisimed loss of damcy® uniets Commence? within 
twelve (12) wre, © 7“, Gay of delivery by the company. 
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& (KOPRECTIO OF ERRORS: The devositor agrees thot unles: notice Is 
givenjin writing te the comoany witmin tes Coys cfter the recelot of the 
vesfory list eccomonnying he worenouse receiot and mode @ part Mmereot 
\ Tiding ony exceotions noted Imereon as to Ne Condition of tne property 
when received for storoge, ine inveniory jist shell be deemed te be correct 

Grd COmmiete 


% ARBITRATION: Any controversy or daim arising out of or reicting to I 
thls cottroct, fhe brecch thereof, of the goods offected thereby, wheiner : 
such claims be found in tort of contract sholl be seftied Dy ardifration tow 
of the Compory's Stcte end under tne rules cf the American Arditrct on 
Association, provided however, thot upon cny such orbitrotion tne erm t-- 
tor of arbitrators may not vory er modify any of the foregoing tem - 


12, AGRECMENT: The controcf represents the entire ogreament bere» 
porties pereto ond cannot be mociticd except in writing ond shall be uw ad 
to opely fo all the property whether Ncusenold goocs or goous of cry other 
notvre of cescriction which) tne company may fiw or coy time la the 
future store, pock, transport or ship tor the owner's occownt, 


(>) The controct & ecceapted sblect te delcys or Camaces caused by wor, 
icdor femmes, strikes, Acts of God of tne pusilc enemy, ricts | 


The company fe matt rresponsible for any frogiie art/ties 1) or 
olen woless pocind By itty employees and unpacked beat ent ct tne time 
1 detivery. The compory welll not be resoonsibie far Trectst tab or electrical 
wetioning ef any whew scch os bul fot limisdito, Cenc. fotos, prone 
Toons, television mm, cxcxXs, barometers-T ech wicnl Jretrigerctors or air 
eaditioners or offer neromments oF COD lancet aw! or not such orticies 
re pocked ef Uneumms By! the company. 

jability of htind sholl ottcch fo INis compony for omy camoge 
or pr Ba bp earenlives vice, motna vermin or other insects, rust, 
te woter, Changes af teonpernture, fumigotion er deteriorution, 

as © Gremer wotiuction Is stoted herein, the cecasitor or owner 
FB oy the wee La <cose of lows of damoce crising out of storoge, 
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sgraperfation, pachng, eraiccxing, runigation ciecning of nondiing of I"@ | 1) Ceneral CONDITIONS: (0) tf goods connet be delivered In the orcinory 

sods ond the latkity «” Rex cempcny tay Soe pote pea a anae ae wey by stoirs or elevotor, the owner agrees to eay on ocditional chorge f ' 
edle for eoch OF wry pce er package on 4. cee eeae. ete for hoisting of Iowering or other necessary lator to effect celivery. Cusioner a4 
ecoed ond is tert ae DC per oe od Ai eo Ap es shot! arrange ir odvance for cll necessary elevator ond other services org e3 
eciared or ocreed wie te rroies ore dosed, the cevosifor of quner noving ony charges for ome shall be met by Mme customer. Customer corees to poy ] 


the hourly charge la this contract for woilting time covsed by lock of sufficient 


omegr ta ey < Cause which would make tne company liable elevotor service, 


given toe conataty tmantstane © higher vcivetion without Limitation in 
or 
tm 


(dD) Packing or moving charges do not Include fhe fcking down or put 
ting uo of curtains, mirrors, fixtures, pictures, eiectric or olner fittings, or 
tee retoying of floor coverings or similar services but Wf such services are 
ordered @ charge will be made therefor. 


tm ne event stot fu mxrenceny be rescorsible ior low or Gamoge te 
ecuments, stances, series. acece or jewelry of olher ortices of nigh end 
gvevol volve Unies @ euccet +. agreement in writirg Is mode between the 
welomer ead the Guay men weespect to such asticien 
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ORDER FOR DELIVERY i DELIVERY RECEIPT 3 
EMPIRE STORAGE WAREHOUSE Inc. ; EMPIRE STORAGE WAREHOUSE Inc. ; 
Kindly deliver goods on this warehouse receipt to The undersigned hereby acknowledges the de- ‘ 
livery and receipt ot all property as listed and ia 
sca a Nia ak aaa described in this warehouse receipt and/or any sup- ba ‘ 
! tal list attached hereto and certities that th te 
aise ON | | ecaeasnvsensbigsaicoeabteee plemental list attac ereto and certifies that the im 
: same has been received on the above date in good ss 
In case goods are delivered to —— wgred ccndition and order unless otherwise dicated fe. 
tran the Company's Trucs the eponety ofthe | ferecn i wg 
jouse Ceases when A : t 
truc ; , 1 furtssi certity that all property so delivered is Ps 
ae vega . : . owned by me and the said delivery to me includes ¢ : 
Goods for places where receipts are cuscomarily all property stored by the undersigned except as 
say 4 where no ee nee is present to otherwise indicated hereon in writing. t 
en for them, may ett at my a ~ RA | 
it ete Blatt a pre ae = ras eee i elias es 8 edhe ie 
Cate. i oy srtarerion Skene etr Signed ee Sw 
Customer or Agent's Signature Customer o¢ Agent's Sig a 
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Please take notice that : bie) git? ha tin ‘sccordance see 
with the Uniform Warehouse Receipt Act has alien upon the goods stored with it by you  - 
-in your name or on your account (or in which you claim an interest). Be TO ee 


GET 


OMUNTIMUI 
! 
t 
| 
! 
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i 


_.- An itemized statement of the claim showing the amount now ‘due and the date or dates ts 
when it became due as follows: silhn athe! yo ais bsiecd sateen, SAS 


PMI TION NI NOT As 


RETO SOE 


Be other property es scheduled in the storage warehouse receipt issued to you and numbered 


5 ‘ics and stored by you in your name or on your account in the war 

B) ©.” Company. Sa eee Sanne es Sete te TS i PROS eR OEL Tr ota apa 

I bs We hereby demand that the amount of such claim as above stated and of such further. - 

ot. claims as shall accrue shall be paid on or before the ....:.......ce-cceeci-:OBY OF sei em aiesetienneeneenen” OO 
Ei + 1 such claim is not paid within the time above specified the goods will be duly advertised =. 
Bie P cS back Beech apasi ee 
Bi for sale and sold by public auction at...........-2-0tecesneenem Rab cab at Atta Baie ; cf eects st arin 
BB is one She ae dey Ofna i SNe. 2S semenenaing 10:30 AM. 


B ° * ~~ The proceeds of such ale will be applied to the ‘payment of sai? ° 9, including the 


ss -.* geasonable charges for notice, advertisement and sale; and in case « FICIENCY shail 
5! arise on said sale YOU WILL BE LIABLE THEREFOR and judgment be e: rainst you. 
EI “ If for any reason the sale shall net be completed on the said date .r will be continued 


B.. on @ach SUCCEEDING -..-....0:-.scon--ccereseenesereosecesoreee 
Bt. the goods are sold or until the lien is satisfied. Sep h VE Rae SS, : 
: - In the event the above described property bclongs to-any person in the United . 


win. at the same time and place until Wack a 


ree 
ece 


Sie States Services, in any czpacity, notify our ofice immediately by registered oy” & 
ey *< mail, advising us the ronk, file or division of service, so that adequate protection “g : , 
GN will be preserved for the interests of the party or parties in the United States 3 

E) ‘ Government service. ei Fouee met st” ont ay 7 
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Your Storage Account, amounting to $ : i dieabes te ane ; 
seriously overdue, and we herewith request that you rewed a J wecences on same, 
on or before___._.__.. nbs oniatnsechanhitenieninenmsaneistseisaicbeeeetnine coainioe mree  cawomcta 4 
f Unless such payment is made we will be obliged to adecrise your goods 
for sale at public auction. s 
~ Thanking you fer your immediate attention to this matter, we are 
Very truly yours, . 


5 {Read other side) haa ie : sechaioe ns on 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

ww ww ww a a a ee rr rr rrr rer x 

SHIRLEY HERRIOTT BROOKS, et al., : CIVIL ACTION 

No. 73 Civ. 4050 
Plaintiffs, : HFW 
- against - : RULE 9(g) STATEMENT 

FLAGG BROTHERS, INC., et al., 
Defendants. : 

wwe ww ee ww we we ee ee eee eee ee ee 4 


Pursuant to Rule 9(g) of the General Fules of the United 
States District Court for the Southern and Eastern Districts 
of New York, defendants, FLAGG BROTHERS, INC. and HENRY FLAGG, 
the opposing parties to plaintiffs' motion for summary judgment, 
submit the following statement of the material facts as to 
which it is contended thet there exists a genuine issue to be 


tried: 


A. The Brooks' Complaint 

1. ‘ether plaintiff BROOXS' arrangement with defendant 
HENRY FLAGG for the removal and storage of her belongings was 
entered of her own accord or as a result of misleading repre- 


sentations. 


2. The moving and svorage rates the defendant FLAGG 
quoted to plaintiff BROOXS. Prior to removing her goods 
teintiff BROOKS claims she was given a total charge of 365.00 
or the moving and storage of her goods. Defendant HENRY 
FLAG laims his company gave en estimate of $200.00 for the 


transport3t‘..: phase of the job based upon an hourly rate for 
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$28.00 for @ van and 3 men and an estimate of the number of 


barrels and cartons to be used, plus $75.00 a month for storage. 


3. Whether there was agreement between the plaintiff 


BROOKS and defendants as to the moving and storage rate. 


4h, Whether the plaintiff BROOKS' belongings were loaded 
by and transported to warehouse at the specific request of 


said plaintiff, 


5. Whether defenaant FLAGG advised plaintiff thet 
storage charges run ior a calendar month, i.e., lst to en. 


of month and not any 30 day cycle, i.e. June 13 to July 13. 
6. Whether defendants' charges were reasonalle. 


B. The Jonec' Cormoiaint 


7. Whether the removal and storage o:1 plaintiff wONES' 


belongings by the defendants was authorized by plaintiff. 


8. Whether the Department of Social Services of ‘est- 
chester County authorized defenjant to transport plaintiff 


goods and store for one month at Department's expense. 


9. Whether plaintiff JONES was aware that the Department 
of Social Services authorized ovayment for transportation 


and storage of her belor.gings fcr one month. 


10. Whether plaintiff JONES was advised that after one 


month's storage she wo .d have to pay storage charges. 


ll. Whether plaintiff JONES wes advised the rate for 


etorege. 


12. Whether defendents misrepresented the amount 


and owing them from plaintiff JONES. 
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13. Whether plaintiff JONES agreed to pay all outstanding 


| 


storage charges 


14. Whether defendants' charge for storage was reasonable. 


Res ectfully submitted, 


Me, COs 


ALT? ARN 
povrenechl be Defendants 
Office and P. O. Address 
1776 Broadway 

New York, New York 10019 
212-245-7700 
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SUMMARY JUDGMENT 
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NITID STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NiW YORK 


SHIRLEY HERRIOTT BROOKS, et al., 


FLAGG BROTHERS, INC., et al., 


Defendants. 


NOTICE OF MOTION 
FOR CLASS ACTION AND 
SUMMARY JUDSMENT 
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Office and Post Office Address, Telephone 
SG CRAND STREET 


% fe WHITE PLAINS. N. Y. 10601 
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Pte Sind COMPLAINT ° Wa: SOMO Re EOE og PC Aas ke Gen * +! . 
ial tere . te Fe at Cade ei Yuet hy aiee A 
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® ' UNITED STATES DISTRICT COURT . ce MP eR PEE 3 
> Sab apse) SOUTHERN DISTRICT OF NEW YORK : Pie Ge EO te ke om . a. 
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SHIRLEY HERRIOTT BROOKS, GLORIA : Sede Aiea Me Os LE ae We ot 
JONES, indiviaually and on bchalf ee Sa RET Tite) Lae eee 
of all others similarly situated,: 1S Se aie 8 * a eee 
: : ee re es ie 
Plaintiffs, : or ey WF SPS 5 SAS 
hd Sef ete 4% 
° - sole e : wa ae oe ve 
- against - ; ae OPINION abet) Ae! Gade TS 
Par , ibd Tit 3 he 
# af : -4 she 
: FLAGG BROTHERS, INC., : _ 73 Civ. 4050 (HFW) by tks 
. 4 «. individually and as representa- Pe oe er a 
j) +: tive of a class of all others : a eh ES 8c des tag ER | 
‘:, similarly situated, HENRY FLAGG, fer ae Mich fre ‘y a 
a individuaily and as President of : + sateen See Shee RTS | Sete i 7% 
: Flagg Brothers, Inc., THE 28 5 Bs aig hiiN ee iwe A 
AMERICAN WAREHOUSEMEN'S ASSOCIA- : ME TaK etree al the te 
TION OF REFRIGERATED WAREHOUSFS, 5 ANT SERINE Ss eg thee 
INC., WAREHOUSEMEN'S ASSOCIATION : a TET at 
OF NEW YORK AND NEW JERSEY, a ee A Se 
INC., THE COLD STORAGE WAREHOUSE Lae Sa: ease Ee eet ee 
MEN'S ASSOCIATION OF 1dE PORT OF was ais 
‘NEW YORK, and LOUIS J. LEFKOWITZ,: ; 
as Attorney General of the State : 
‘of New York, : ‘ 
ey ey at _Defendants. : ’ 
: i 
isa eta tis a th ect, Ha ee he x 
a HENRY F, WERKER, D. J. 
Plaintiffs Brooks and Jones are residents of Westchester - 


ay 3 isd Me, ; . + 
ae County whose property was stc~ed by defendant Flagg Brothers, ings. 
g.. of “oe. 
BS ' . following their evictions by the Mount Vernon Marshal in 1973: , 
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On their own behalf and that of a proposed class of “persons, whose. 


property is stored in a warehouse “located in the State of New ‘York | 
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and whose property has Reais encumbered by a lien pursuant, to New 


FT peers 
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York Uniform Commercial Code § 209 and subject to sale pursuant. ae 
or ; ; te Begg 
Hac to New York Uniform Commercial Code § 210 because ot warehouse <., 
a 
@ i fees allegedly due," they challenge the constitutionality of * Sr 
rd ? 3 ay y 
w. 3 
t. those two statutes pursuant to 42 U.S.C. § 1983. They ‘allege 
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customer. Section 7-210 gives a warehouseman the authority ‘,° 


a ae 


oF 
© bho 


OPINION OF JUDGE WERKER GRANTING MOTION TO DISMISS COMPLAINT s* ‘>i?’ * 
‘ ; : c OF “ : o," @ =, : 


aE eae eS . 


deprivation of due process guaranteed by the Fourteenth Amend- 
ment of the United States Constitution, and seek declaratory and 
injunctive relief as well as money damages. Their proposed class 


of defendants includes “all . . . warehousemen doing business . 4 


_.4An the State of New York and who impose liens and subject goods: 
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i pat ia 

“to sale pursuant to New York Uniform Commercial Cove §§ 209- -210 eee 
“without affording the owner of the goods a prior opportunity to ¥.: 
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Section 7-209 grants a warehouseman a lien on goods 
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stored, and/or transported, for fees allegedly owed by the 
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>to enforce such a lien by public or private sale upon proper me ie 
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notification to the customer and adherence to commercially i lege: 
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Plaintiffs have moved for class action certification, 
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of both a astiiceieaiiel and a defendant class, and for summary ieee 
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“Judgment on the question of the statutes’ constitutionality.. 
Ps SS x * es 

Defendants have cross-moved to dismiss for failure to state aL 
Pee PA ote a 


a cause of action and for lack of subject matter jurisdiction 


i 


eae tie sgniat 
on the ground that the challenged conduct does not constitite 1444 
state action within the meaning of tlie Fourteenth. Amendment, ik Ea 
“tand was not performed “under color of" state law aeuin: ek welch aie 
erm Wr a ag 
meaning of § 1963. Upon careful consideration of the rectal 
er “es 
in this case and the following analysis of relevant ‘Segond, Ars 
"Circuit and Supreme Court decisions, the court finds nig EOS 


defendants are indeed correct. Plairtiffs' action” is: -con- *. 


sequently dismissed for lack of jurisdiction. 
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Plaintiffs have advanced four arguments in support 


cow ome & 


‘of their assertion .nat state act‘on is present in the challenged 


- 


activity. Their first argument is that the Second Circuit's 


decision in Hernanavz “iropean Auto Collison, Inc., 487 F.2d 


+" 378 (2d Cir. 1973) comp. !s a finding of state action in this. . 


of RE. 


~~. ee? 
~ ee eee oe 


See + 


Seite rane oe 


>. ~ > 
Sagat Vile * Ly . 
. < sea gis 
Nee.” : ‘ 
ss 


ST RTT : 
4 o © 8 Pr : 
he Eee ve canes 
?. Rs So FP eee 
“Ae 
a, @ 


eT 


¥ 
~ 
+ 
~~ 
+ 


att 
he 
— 
ie 


ith apt he 
4 a ok 
+ hte AY 
fT 2 
»* : 
‘a 
once 


Sa tee 
4X 
- 
+e 
2 


ar 
Pe 
ye 
“*\ 
J 
G 


aS 
2 


* 
eek 
PS ay 
¢ 
A te 
a 


edit: 
the. 
Seo 
ney wt? 

‘* “ 
Ries 

a PO 
Baa 
gfe | 
be 

te 3 

a - 
\ > eee ; 
cae Clk 
te 3 
a, 1 
ss : 
f 


case. 


In Hernandez plaintiff —ee the garageman' 8 lien spbehas- sions ee 


notification to the bailor. 


rey automobile ‘until alleged storage and repair char. 


“and to forecl.se his lien by selling the auto Spee pr per - 


? 
‘ 


et 


10 .y Bas 


| -of the New York Lien Law which allow a garageman to. ‘detain an 


are paid; 


Se eS 4 gnrde 5. vege: sh = 


8 , 
The district ‘court. judge qoaessees 


ey 


et @ - “¢ ; fy, “= om 
the complaint, noting: SEES ees trea 
IE NE RA 
"[E]ven assuming that the defendants are " “al: srs eNS 
acting under color of state law, the: _-.--- waar tas Vide 
; court cannot find that the plaintiffs"’ °°). ;. J ‘sesh. 
: constitutional right to due process,of - “tlie fer sy 
(* Jaw has been deprived by the operation of: °;.*/)5" ". 


the challenged provisions of the lien law.-:. "5200 


Consequentlv,:. «. «, 


the court need not. Pha CR te 


State action, however, was never discussed in that opinion, , 


7 go further and formally pass upon the ged St eee BA Sie 
second requirement - the presence Of - arte hat OR oat 
state action." ‘ bat se ES vob 

346 F.Supp. 313, 317 (E.D.N.¥. 1972). On appeal ‘the Second | tee os 


Circuit upheld the dismissal as to the defention provisions “. 


of the New York Lien 
delivered his car to 
requested its return 
the plaintiff had no 
at 380. 


the court noted that if, 


As to the sale provisions of the statutes, Rowaver' ’ 


cc Ff oF seri 


Law because it found that Fk. jving vehuntar ity’ 


Ye 
the defendant garageman, ang having never 


or tendered reasonable storage ‘charges... 


* im. Syn ; 
standing to challenge the. lien; : 


i 
ee v2 °°" Le. fice, 


“as 


upon remand, the district. 4uage were 


"487 F. 24. 


Co Wt Bae ews 


elt w&. 
one es Pein SO Bn ry ere 


OPINION OF JUDE: WERKER GRANT ING MOTION ‘TO, DISMISS COMPRAINE 


- ° > qe" ¢ 
3 @* > . ¢ Pd on d a *Pas 
. ? . 'e 

+ . . oe Sern. ‘- 


i 
ps. ¢? ais 


to find plaintiff's version of the facts as alleged, 


“ ®then we would conclude that plaintiff has, 
under the doctrines cnunciated in Fuentes 


v. Shevin, 407 U.S. 67 (1972), Bell v. 


Burson, 402 U.S. 535 (1971), and Sniadach v. 


Family Finance Corp., 395 U.S. 337, a tenable 
contention tho* Section 204 of the New York 
Lien Law as applied here was repugnant to the 
due process ,clause of the Fourteenth Ar°nd- 


ment. « « e« eo) sak 


Id. at 380-81. Neither the court's opinion nor the Concurring’ 
a: 10 PRR ee pak, 
opinion in Hernendez mentioned or discussed the issue of *-. 
" : tan Sd 
~§ sri & eae .¢ 
.state action. HEL Sh oe 


te. 33 ~ «6 


e 8% 


Plaintiffs argue that a "finding" of state action,” 
V Sentra . 


is implicit in both Hernandez opin iS. However, because | 


ae 


. District Judge Costantino had merely assumed the presence 


. es 


of state action in order te consider and dismiss the Hernandez 


>: 0° kh 


constitutional claim on ics merits, the state -aeiele issue oe ACE 


not properly. before the Court of Appeais; the ‘sole issue on ;. 


a 


appeal was whether, warts state action, plaintifé had " ; 
“* -" $ 2s ‘ z » 
Yr? 


a 

a 
a 

? 

or 8 


‘ 
-s 
+3 


ce ee 
ty. Fie 3 > -¥ 39 
court would not be bound by such a sub silentio. ruling. Sess santa 


. ;? 


States v. L.A. Tucker Truck Lines, 344 U.S. 33, 38 (1952) ¢ 


7 


This court therefore concludes that the Second circuit! s'¢ ae 


decision !n Hernandez is not dispositive of the state action ea 

issue in this case. . | a ba 
Plaintiffs, in their TOMRIDSAS sl ai taare would. have , 

the court. find state action because: 


-the warehouseman who enforces his own th oe 
pursuant to § 7-210 is performing what vip Lt, 


? ‘ 
[++ omewETer co Tre. eee : el ale ae il nee tet a. Bere e . ° e OE ee ee eee =, 


OPINION OF JUDGE WERKER GRANTING | MOT ION TO. —r a ge LHe 


Oo a’? 5s . 
fy 4, “, e bs . ; y s- : tue eS Park i ® 
Seta et. “as Ry aes belt el > MPI ti ‘ aa MAS! 
) s ’ ; : , : ‘ ad : 59 = @ 
1S at vey + 
\ 5 Use / : ' traditionally been a public function; j 
} gia ‘= the state imposes extensive regulation on : 

rely . the warehousing industry, including regu- ' 
} “egy ’ Vik ia lation of the challenged activity; and Pak: oo 


- section 7-210 confers on warehousemen rights ; ; ae ( 
in excess of those at common law. . 
‘ “é "it a. r © 


“The question of whether state action “exists usually 


arises with respect to private, ‘conduct upon an allegation ' pas WS, 


“* 


" that the conduct is “so entwined with governnental policies 


Vis! ag ‘ 


~ 


, OF SO’ impregnated with a governnental character as to become ‘ oe sens 
’ oa ass " ww ‘ 4 


tune to: Bu + 6 limitatio.s placed ‘wo0n éiste action, ° +3 


we . 


Evans v. Newton, 382 U.S. 296, 299 (1566). However, as cha: 


‘ - 
* v y . e* ‘ - . 
ee 


” +, OANe yy 
Supreme Court noted in Moose Lodge No. 107 ve Irvis, 407 U. $.: 


of 6 ce ée 
‘ . 84 © «she 


163, 172 (1972)," while the principle is easily stated, ‘the : ; 


~ 
- 
? . 
’ 
- 


question of whether particular asecriminatory conduct ‘is ae oe, i 


Of 
He. to 
, 


Sree: 


private, on the one hand, or amounts to 'state action,‘ on’ 
the other hand, frequentl, r admits of no easy answer.” ;The a7. to Bae 


: {' 

+ : js 

answers, particularly in recent months, have varied from: tet ee 
a e 


circuit to circuit, and even within the Second Circuit’ have’ 
1l i. oe. 
produced division and disagieement among panels. ae ae 
fa ; ee, is oe. 
os , rn A 
In Jackson v. Statler Foundation, 496 F.2d 623° (2d 


| 

1 

i 

: alt “a tat | 

Gir. 1974), cert. denied, 420 U.S. 927 yeerere Judge. smith RYE 
eget Pera tee. 

enumerated five factors culled from a review of ste te action - 


case law which the court found to be, sparticularly important 


as to a determination of scate action": , ve "Sa: +f yee 
4 = my, oie S ye.8 4s 
eS Pelt sisd 
45. j (1) the degree to which the ;'private' . ; We iy ¥: 
® : organization is dependent on governmental.’ ; 
ae ae, aid; (2) the extent and intru’iveness Pe 
a of the governme al regulatory scheme; +-)\)\/ 0." te 
P... i ee dnt ald A 
ce: 3 aye ot Ry ed \ 
1° he Md oe ae eee 
cae + PF LOE !* |. 
, a Pr : e g 
° 4 # ‘ eng *. 3 
ge f . 


Pwrgfers © ; con te ee ee oy oe ee od aoc EET : soe gala Sila Ah aaNet abodend " 

— pp onagmammaammaeeanmaeema ta alm Ta a ah a i rc 
a oe. shee | 

ara OF JUDGE, WERKER Se MOTION: TO" “DISMISS, Golteiatir » cee oe 

fe eT ger og isha ere ah ae | 

ai aa Mle irradi a Gat ni, aes ge tab GME at Met tog 

Te 15 Sh ? * Pe 

. (3) whether that scheinc connotes government bi i@ 
“ote: . approval of the activity or whether the oo SP. 

‘, os <>" assistance is merely provided to all with- soa 

- +, Out’ such connotation; (4) the extent to Me ates. oF 

Tg ee RD which the organization serves a public Re dU 

ieee function or acts as a surrogate for the pees 

ah er et as State; (5) whether the organization has Fags dasa mgs Fe23 

-*.. .1.°. legitimate claims to recognition as a Pe iy 

a | private' organization in associational or «7 Momye i a! 

-~geo. eo Other constitutional terms. ae aretha’: r: 

Each of these factors is material; no ‘ pee 

“yates * “one factor is conclusive. BT ee %, 

‘ tr . ‘ Ls ; ie . . i . bee sa” ond ae : a 

tpg be RE Fgh 28) : eget Wee. e.- "ee TG Tet FG, A 

._ Moreover, even if one of ate factors - 3 9 

eset ‘is absent, a finding of state action may. 6 de 44 

Ee still be appropriate. -! wy A ae Ma eS oj 

- ~ ig . . ye is és eh .d “ie! 

: Id.. at 629-34 (emphasis added). Plaintif ‘st: second argument- m hee. 
. : yw - s' Liat, $f. ‘ ; ¢.. * ee pte 

a for stare action, that in enforcine his own lien. a warehouseman’* ; 
e a Pah 3 ny ; ka oo 

} ‘is performing a public function, finds iinabiiiet in Judge Smith's oa 

e EBB wee Fg Rs tiuge§ 

‘- list above. Their rationale is that at common law a warehouse-“~,”..-4 

reat Fi 2 em “| 

man could enforce-his lien only by obtaining a-‘court judghent See 

‘ 5 - s ty “v oh “he: 

and having the sheriff execute on it; thus, by. allowing: a. idee ited 

% s! > fA “B 3.2 3 «> s ts r +29 

fae. pie | te. 

warehouseman to enforce his lien without resort to the courts Ee at : 


ee 
iz] 
ar 
. 
a > 
£ 

c. 

We 

’ 
o., 


. 
bY 


nae “yee 4 i ak, By vs 


' ie, %- Paes ate 
and the sheriff, § 7-210 enables him to perform an. "inherently" 

Wid. Seid Koy 

Plaintiffs rely for this theory upon, Blye ea 

hat ae? 

in which; 2 


? 


public function. 


v. Globe-Wernicke Realty Co., 33 N.¥.2d 157 20 (1973) 


. 
T -s; 
¢ ¢ ig 
re or 
* 
a 
“ 
“ 
ik” toe. 
se ee 
3... 
. 
> 
e- 
mS . 0% 
+ 8S un 
-*, - 
+ gases 
@ "« 
ial cp 
ao 
a 
we os 
: 
| 
ee. 
dah 
SE ne a TO a NE 


Py ~.° ? asd 


Court of Appeals found that an innkeeper s | exeguz:? 
a ee 
tion of his own lien amounts to the exercise df a ‘public. function: : 


PAs eit ere 


"(T]he execution of a lien, be it a conventional security 


the New Yor, 


$@,' wht" o* 


vet ee ’ . ee * 100 

interest, (cite), a writ of attachment (cite), or 2 juasnene=” 
4 F§tI4.- ons 
lien (cite), traditionally has Sade the function of’ che Sheriff." 
The liens referred to by the Blye court; ‘eiiee alt. 
involve satisfaction of a debt having no particulas, felation. 3 


wh 


Page ‘212 


- a tal 


as 


Bete a ate LER tA ah lil et RR he BES Te neater se evan crm pata ie Tes 


nt lhtinentthidisn etna nsdtmies tem certhes °6.* teen sends! 0514 ee’ srw) @ vo sbindie e 6 


hates bert Sb OF Se et aD RIE TE temacttte wd ecimnslanes 


OPINION OF JUDGE WERKER GRANTING MOTION TO DISMISS, COMPLAINT . i 


i 


ha man 
& : action. This line of reasoning was effectively foreclosed by 


2a “to ‘the goods executed upon. While such liens historically c 7 
; oe tee belong to the sheriff for execution, execution on goods antariy 8 
ae ba in a warehouseman's possession, to satisfy charges arising i 
ae : out of such possession, is not traditionally a function of the 4 
fee ‘ sheriff; traditicnally the sheriff was called upon for execu- ; "3 
ee 4 tion on goods only after the warehouseman had obtained a judg- - 
pes ment lien. Melara v. Kennedy, 74 Civ. 1535, N.D.Cal., August | Bs 
bier = i 21, 1974. Accord, Collier, Procedural Due Process - Sete Fuentes tg 
Ee : “4 * Constitutionality of Garageman's Liens, 54 B.U. m Rev. 542, ‘554 tiie 
edt 2 4 a 
ota . «° (1974). ‘This teeanet Eon mandates rejection of the public Gs 1 
ae a : /* €unetion theory. CE. James v. Pinnex, 495 F.2d 206, 208. aes 
Pope (Sth Cir. 1974); Melara v. Kennedy, supra. In Melara, a ieheass fa 
cw Ht substantially identical to the one at hand, the court: hela’ MS Ke a 
“, en a ee ee ven 
Heer that enforcement of a lien pursuant to $ 7210 of the catséernta - 
a nie Uniform Commercial Code was not per formance of a state “or, public. a 
Sit: function, and did not constitute state action. See also Parks” | nd 
| Ve w. Ford, 72 Civ. 639, 73 Civ. 1699, E.D.Pa., December 11; “i974, ¥ oe 
tr, io 75 (Pennsylvania's repairman’ s lien statutes do not so intuse rg 
| a private acts of detention and sale with icc tnvolvenent a8. °° 114 
| ae to render them state action). bi ler Tae 
: on Plaintiffs' third argument in support af state action ; ‘I 
i + relies upon the public function theory and must be rejected.:: ~" : * “4 
ae _ with it. .They suggest that because “warehouses and warehouse? a 
: oe ; men are affected with a public interest," state pea ey) Fa s 
} ’: 5 the industry permeates its namanetay private acts with stato* an rp 
’ ~ 
: } - nS ae i 
ng RET tae : ; 
. al -J- ' 4 ee ee age ; a 
ore 4 eine 2 age 213° 


“ 9 


ee hk fel hee le Be ee 
SR IEE ERE OUR ER IEVERE DT en oe aye Saat rscrye Va Nae e “ vl rem § opera: 
77 ’ 5 : + : noo ws 
ee li bin il tips Bcc cc een adda 


a OPINION OF JUDGE WERKER GRANTING | MOTION To: DISMISS COMPER, uit’s.. 8% | 
eet i re EL ite Cn ee 
$ ® . 4 ane’ 4 . Egan ue Rio: ae { 
aye ‘ a ee SY Pa ome ee HME ang bs ated 
the Supreme Court in’ Jackson v. Metropolitan Edison Co., 419 ae 
+ U.S. 345 (1974). Tn that case petitioner challenged the ma 
a constitutionality of the defendant's authority, under a tariff Tae 
a, 
filed with the State Public Utilities Commission, ‘to cut of £, 253 Viral 
. ate * att, aa 3 ae es ' 
: oe See: ot 
her electric power without meeting th. due process standards pies Pe 
a : -*2 oe ak ot Sera | 
Phe aoe at 
“=-—-—-enumerated in Fuentes v. Shevin, 407 U.S. 67 (1972) . Justice” ane ee ae 
i — = ie ade Eirias “ty . He i 
; Si aN NS aaetyes 8 oe et See. 
Rehnquist, writing for the Court, stated; ae i i Pout peal } 
-« ta! os 2 . he ae ; Fosebes } 
Perhaps in recognition of shin Pent that oath the Uae | 
- the supplying of utility service is not eRe ds acd ) 
i traditionally the exclusive prerogative <** ;: iy 
At : of the State, “petitioner invites the. eng ; 
f expansion of the doctrine of this limited-.. a 
Cre: fart, re line of cases into a broad principle that:* ; #/%, 4 
Ee eee : all businesses ‘affected with the public + /):-'s.aj5.7 
heres Le : interest' are state actions in all their Perc tart Me 
ee age actions. 2 Wr Meet PE Ee Dy 
Ok oe We decline the invitation for reasons * * **7° hoa t¢ | 
See yada ve : steted long ago in Nebbia v. New York, ¥ Si > St 
* ee, - 292% UB. S02 (1934),°. 5. 83 ae oe | 
9 It is clear that there is no in Pie OE 
e 3 Closed case or category of St 
t---~-++-----—---—----businesses affected with a public Psp hg : 
; interest... . The phrase ahd Ra Sa | 
ete. ‘affected with a public interest’) i: , hd Wee. aie 
can, in the nature of things, Me? ee Bap Cp at 
. i mean no more than that an inJustry,-: Paes ae 
for adequate reason, is subject. aes ae 
to contrcel for the public good... .: were we | 
In several of the decisions of this ae ae 
Court wherein the expressions S egian 
"affected with a public interest! 
and ‘clothed with a public “use' ; 
." have been put forward as the criteria’ 
ee) » « « it has been admitted that ~~ 
0° they are not susceptible of defini-. 
te es tion and form an unsatisfactory a 
fs” test.’ Id, at 536. ge a 
ie ~ . » “Be ahd "wel Ay 
ae es: ue . 
re é Id, at 353% . “ * 4 Ayr oor +s t 
4: Plaintiffs seem to have anticipated such, foreclosure, 
we TAS rie Ge 
By for they suggest in the alternative that even if tha 'dhallénged 
aN Se ee ie ~~ 


* See . 
~- 


activity is essentially private, state cesutagilenae the eit ta 


inn ote ae die = 7 ewer ° * J nae ane .< qesnteitt : i a Par oe F . 
“! nt 2 OPINION OF *' UGE WERKER GRANTING MOT ION TO DISNISS : ‘COMPLAINT: + 

bE, . ; as . a" ars 5: : aK gt ee a+ o 1 pen a 8 ~ PF x vt ’ f® ‘}) w * 
ae 88 - aa i ? = nr ree ‘ . os feeied, Seeeh ate wae ; Le Mr . Pe 2 ‘ ae ef, 32 
‘ Be ‘i ® : ve > Sa es . ° ak Bee oe 5 ° toy tes . et ano 
industry is so directly and significantly involved therein er 
cay t aa 
. that the state must be viewed as a joint participant. Under Ce od 
- | ee 
e™*. this rubric which tracks factor (2) in Judge Smith's list ’ 34h 
4 etl fe 
f above, the state's "involvement" is its regulation of the 3 ad twit 4 
: si. ei pcs “eh, 


ie . 
_warehouseman's lien sale and its failure to include in that \ 4 am 
‘ autre 
ay eee tA te : “ape 
{ 


+ ee mel eee 


ee woe" evasive regulation a requirement of Fuentes due process _ |. ; 
E. . septa This in essence is the theory first “sed ma the ae ms: 
¥ bs "3 Supreme Court in Burton v. Wilmington Parking Authority H. ing 
ee 365 U.S. 715 (1961) a Burton, ‘however, is distinguishable ae eae 
eB i .. din two important ways. First, in the instant case the £ God os 
| Way eee Poa mea 2 ee 
seat symbiotic relationship between the state and the private | «tot * oN 
é oh Fhe: od 
defendant present in Burton is nissing. Secondly, Burton fe 1 wages 
ced was a case - involving racial discrimination, and “racial z amet 
. discrimination is so peculiarly offensive and. . « ei | 
; dy aE, ST tale 
the prime target of the Fourteenth Amendment that a_ TaEser:: : aac * 
dec'cee of involvement may: constitute ‘state action! wi ith-, Siavetin ae 
Feapeet to it than would be required in other contexts." tee ve bres 
Coleman v. Wagner College, 429 F.2d 1120, 1127 (24 cir. 1970) +: 
aT ea a yk 
: See also Greco v. Orange Memorial Hospital Corp., 43'U.S SL. ea 
2522-23 (5th Cir. 1975); Adams v. So. _Cal. “First National’ ee 
erecmarerececimnaattes urea er Nk 


Bank, 492 F. 2d 324, 333 (9th Cir. 1973), cert. denied, f. & py 
=k AeA 


U.S.L.W. 3277 (1974). Thus resolution of the “nih action” 3's, 


issue in this, a non-racial case, is not controlled by ene Saher 

. “ide ts 

standards evolved in cases of racial discrimination. < i fis 

: , Plaintiff's last argument, and ty all’ appearances | aa, 
pv sat sie 


hoe ‘ 
J F the sturdiest, is 7! 't by statutorily conferring, on ee titas aot sbie 
F Si Wrartree a 

eee ee 


ww) - 
- 


= 
. 
-'%e 
. ™~ 
. 
+ 
~ 
- 


Oe 
AT A A AR 
¥ an 


mma 
commoner EP 


y 


x ac ln abhi he a co eet AL 


OPINION OF oo WERKERi:GRANT ING "oe" TON ea DISMISS COMPLAINT: 


Bes ai Pash oe ig me A, ee i ‘i. SAPRT e an Pace 
oie Se Re :%, a race srt ‘ : : ine a or cog 00! th dit aM 
wa’). .usemen a pare not possessed at common law, the state 5 3% 
has created an impetus for warchouseman lien sales, has F a 
pear ‘encouraged such sales, “nd has thereby sc involved itself “ ae 
ie in the challenged conduct as to transform it into state action, | 1+ 
i Sb ee a8 
“ ° (See factor (3) of Judge Smith's eckson a * Statler Foundation oh 
Oat, supra.) The key to this argument is “the alteration of ae 
common law, for the Second Circuit in recent decisions has. cig 
, held mere statutory codification of common law rights insute 

= T..2 O57" 
at ficient state involvement to constitute state action. _Bond’ ad 
ae, - AG va Fumie 
‘8% y. pentzer, 494 F.2d 302 (24 Civ. 1974); Shirley v- sea Sia eae er 

. ae 7 4 


1974). In hirley, | “ee 


challenged recnszsession of goods ROS 


“wee.” Watdional Bank, 493 F.2d 739 (2d Cis. 


where plaintiff 


foc bait Gs wo wt 


under an installment sales contract, the court stated: |. 


ene 


atts 


e « + since peaceful repossession existed 


qe * 
j yk at common law in Connecticut, the mere Be ea oP 4 
coditication of that right does not, in ae’ “4 
‘a our vi'w, constitute state action. athe z 
a ‘ : sy ie 3 : y 2 
pts Id. at 743. Likewise, in Bond ae court found that. state A rc 2 
~ 2 ES ‘ ° : iz 3. ie > 25,3, “Yes, 
a ; 4 few Opb-s at 
ce” ‘ action was not 2resent in an assignment of wages made pursuant | ee 
Gites: wae ee ee ae Sheree 4 
& to New York's auge assignment statute because "the statute. uta chat 
a arta 
‘ see ae 


has not given the assignee anything new." “Id. at 311, 


Sy 


aN. A ae 4 
+ tte ba. a zal 
iad vik S “4 eG 


Sic ‘also Phillips v. Money. 503 F.2d 990 (7th Cir, 1974) 5 'pletcher ie 
-§ ¥ pa * ‘ sa is \ 
i. v. Rhode Iniand Hospital Trust National Bank, 496 F, 2a. sre aia 
\¥ 7 . . . Pi ‘‘ 
a (Ist Cir. 1974); Parks v. Ford, supra at 30-31; Boland rE are et 
viet, ee “ 
Essex County Bank k_and Trust Co., 361 F. Supp. 917 (D. Maaaek i 
| Ae Oe | Pe ee 
1973). ee. SER BR oc 
q Pee E: Cab ae Sn eae 
‘ The question remains whether satisfaction, of this. ee 
eS? , 2 i \ 7 Sie ne 2 ear : 
| ie SO ec ea 
. -10- ” gf Vahey at = 4. H ° . 
s ¥° te bad ef: ’ 
hee f 
ee 
a 


- wid dn Beane etude pict —_—_ 


a F 


“OPINION ‘OF JUDGE WERKER GRANTING MO!EION TO ‘HESMISS comb. 


a : a Cen repre sf, 


« 


as tt 


icu 


a Sn 
. - ts fas ey 
: Rahat a Se 


"common law codification ox alteration" test alone constitutcs 
state involvement significant cnough to be called state action. 


Judge Smith in Jackson v. Statler Fo oundaticn, supra, warned 


-that "no one factor is conclusive." By definition, if the 


facts here do not meet the state action standards for cases 


of ‘racial discrimination such as Statler Foundation, they — 
‘do not meet the more exiy2ant prerequisites to state action 


“bn non-racial cases. Th2 Fifth and Ninth eisouits, ta ‘the hee 
“x! aiern® 
context of challenges to self-help repossession statutes, eae 
fee AT, Wee 
- have both found the common law test, alone, to be insufficient. | 


“= 


Smeal nid ae 


ote ey tee 


In Adams v. So. Cal. First | National bé ik, supec, tie Ninth~: 


95 bos: 


Circuit stated: 


{W]e do not consider it concitsive that 
section 9503 of the California Comnercial 
Code confirmed what the law of Celifornia 
had theretofore been, i.e., that a secured 
party upon default had a right to take 
. possession of the collateral. This is 

not the final answer to the touchstone 

of state action. Were such a test the 
only one, the California statutes adopting 
the common law of Eiigland would cast the 
shadow of state action over all activity 
and pose an argument that could blanket 
all individual wrongs under section -1983. 


492 F.2d at 330. The Fifth Circuit in James Pinnex, supra, , 
noted: ans 


- « - the fact is that Mississippi cases 
did not sanction self-help repossession 
except when provided for in the parties’ . 
contract, whereas § 9-503 allows it eh 
except when the contract is silent on ,“ 
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contract is the sole source of summary. 
repossession power, lose some force. 
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"Though he is a private jndividual, the licnor through 
the public anetioneer 2t has retained, is performing 4 
traditionally public function pursuant to a right accorded 
it by a state statute." 346 F. Supp- 313 at 317. 


mbard, in a concurring opinion, went 
further than Judge Wy zanski in the cout's opinion, stating 
that they would direct the district court to declare the 
sale provisions unconstitutional as applied if plaintiff 
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In Tucker v. Mahers 497 F.2d 1309 (2d Cir. 1974) Judge _ 
Mulligan noted: 2 os See . hi 
Constitutional law, particularly in this ee 
difficult and confusing area of state action .°: : 
‘and due processr is ‘hardly predictable with -, 

any degree of certainty- The very recent 
history of such constitutional litigation a 
in this circuit should convincingly indicate * 
that the role of the prophet is precarious 


at best. Sy Fee kee 
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In Shirley V- State Nat'l Bank, 493 F.2d - cad 
739 (2d Cir. 1974), and Bond v- Dentzere,  " 2 «: 
494 F.2d 302 (2d Cir. 1974), after both ae 
a split 2-1 over state action SP lees 
issucs, rehearings en bane were denied’: , se 
. e« « by votes of 5-3. In Jackson V- - eg mee wg. 
Statler Foundation, 496 F.2d 623 (2a Cir. © yes 
1974), again a state action case, a re- eg thes 
hearang en bane was also denied by @ © — ee he 
failure of 4 majority of the active eR ep 
judges to yote in- favor of such recon- -— hy Soe 
sideration; the vote was 4-4, 496 F.2d oS watt ae 
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standard where race is concerned (see page g,infra)s 
they are nelpful in delimiting the cuter boundaries of 
state action prerequisites. The court in Statler Foundation 
found that if the defendant institutions were substantially 
dependent upon their tax-exempt status, if the government's 
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ee a restaurant from a state parking authority ee coy =. 
ae in a publicly owned building the Court RMS x AAP ater ree, 
aS. held that the State had so far insinuated eas Sate, 
fut itself into a position of interdependence re ee PS AB ole 
** with the restaurant that it was a joint ‘3 ae t ake oe 
{*... participant in the enterprise. Id. at RP oe 
\ i ' 725. We cautioned, however, that 'while bi aed 
a multitude of relationships might appear mp aoe | 
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58; os embrace,' differences in circumstances Hey Atss tnd 
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17. The statutory right to enforce the warehouseman's lien,’ © ‘h 
' first enacted in 1879, was reenacted as § 118 of the New 


York General Business Law in 1907. L. 1907, Cc. 732 $44: 


: 33, as amended L. 1949, c. 588. In 1962 the state: -.. ti 8p it! | 
Mig legislature again reenacted it, this time as part of... 8 fai 
; the UCC , effective since 1964. The state courts iz 


have traditionally considered these statutory provisions 
to be in derogation of common law. See, e.g.: Maritime ‘ 
World Corp. v. Grefe Steel Warehouse Corp., 154 NeY-Sees 


2d 684 (S. ct. N.Y. Cnty 1956); Hackett v. Nelson ene. 
Express & Storage Co., 294 N.Y¥.S. 905 (S. Ct. N.Y. Cnty: 
1537). To the extent, however, that contractual provisions 
between warehousemen and customers allowing for sale in 

case of default have been enforced by the courts,» 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


a ee ae a ae ee ee eS ow nes @ @ @ a ae a ae 2 ae Se 


SHIRLEY HERRIOT BROOKS, GLORIA JONES, 
jndividually and on behalf of all others - 
similarly situated, 


Plaintiffs, NOTICE OF APPEAL 
73 Civ. 4050 HFW 


FLAGG BROTH cRS, INC., individually and as 
representitives of a class of all others 
similarly situated, HENRY FLAGG, individually 
and as Presider* of Flaag Brothers, Inc., THE 
AMERICAN WARENOUSF'EK 'S ASSOCIATION OF 
REFRIGERATED WAPEHOUSES, INC., WAREHOUSFIEN 'S 
ASSOCIATION OF NEW YOPK AND NEW JEPSEY, INC., 
THE COLD STOPACE WAPEFOUSEMEN'S ASSOCIATION OF 
THE POPT OF NEW YORK, and LOUIS J. LEFXKOWITZ, 
as Attorney General of the State of New York, 


NOTICE is hereby given that SHIRLEY HERRIOT BROOKS, 
GLORIA JONES, individually and on behalf of ail others similarly 
situated, plaintiffs above named, hereby appeal to the Unitec - 
States Covrt of Appeals for the Second Circuit from the judg- 
ment and order of. the United States District Court denying 
plaintiffs' motions for a class action determination and summary 
judgment, and granting defendants’ motion to dismiss, and from 
the judgment and order dismissing the above entitled action, 
and from each and every part of said judgment and orders, entered 


in this action on the 7th day of July, 1975. 
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Dated: July2y, 


White Plains, 


Attornevs for Defendants 


A. Seth Greenwald, 
Assistant Attorney 


State of New York Dept. 
Two World Trade Center 


New York, New York 
Alvin Altman, Esq. 
Brodsky, Linett, & 
1776 Broadway 

New York, New York 


Norman Weiss, Esq. 
Weirer & Weiss 

2 est «5th Street 
New York, New York 


Arnold Shaw 
Jaffe, 
5i Madison Aven 

New York, New Youn 


Esq. 


Shaw & Rosenberg .: 


1975 


New York LEGAL AID SOCILTY OF 
WESTCHESTER COUNTY 
Martin A. Schwartz, 

of Counsel 
Laurence Kahn, 
of Counsel 

56 Grand Street 

White Plains, New York 106901 
Tel: (914) 761-9200 

Attorneys for Plaintiffs 


Esq. 
General 
of Law 
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$B a ve fe 
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f BY MAIL 
FLAGG BROTHERS, INC., et a!?. 
Defendants-Appellees. 
aed eed othe 
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The undersigned heing duly sworn, deposes and says: 
Deponent is not a party to the act’, is over 18 years of age and resides at Highview Terrace, 
Pleasantville, New Yk. 
That on October 1875, deponent served the annexed 


Appendix 


on Jaffe, Shaw & Rosenberg, Esqs., 

attorney(s) for Defendants 

in this action at 51 Madison Ave., New York, New York 10010 

the address designated by said attorney(s) for that purpose by depositing a true copy of same enclosed 
in a postpaid properly addressed wrapper, in—#= 78 —official depository under the exclusive care 
and custody of the United States Pastal Service within the State of New York. y, 


Wile? var Huebbe 


Sworn to before me 


this 7/ day of October, 1975 
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Commission Expires March 30, 979 


C 321—Affirmation of Service of Pape Mail. COPYRIGHT 1965 BY JULI! S BLUMBERG, INC., LAW BLAN PUBLISHERS 
Affidavit of Service By Mail! on Reverse Side 8O EXCHANGE PL. AT BROADWAY, N.Y.C. 10004 


Index No. 


Plaintiff 
against ATTORNEY’S 
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STATE OF NEW YORK, COUNTY OF $3.3 


The undersigned, attorney at law of the State of New York affirms: that deponent is 


attorney(s) of record for 


That on 19 deporent ser le annexed 


on 

attorney(s) for 

in this action at 

the address designated by said attorney(s) for that purpose by depositing a true copy of same enclosed 

in a postpaid properly addressed wrapper, in—a post office—official depository under the exclusive care | 

and custody of the United States Postal Service within the State of New York. | 
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The undersigned affirms the foregoing statement to be true under the penalties of perjury. 
Dated 


The name signed must be printed beneath 


Attorney at Law 
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( BY MAIL 
FLAGG BROTHERS, INC., et al., 
Defendants-Appellees. 
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STATE OF NEW YORK,COUNTY OF WESTCHESTER ss.: 


The undersigned being duly sworn, deposes and says: 


Deponent is not a party to the action, is over 18 years of >ge and resides at Highview Terrace, 
Pleasantville, New York. 
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on Werner & Weiss, Esqs., 

attorney(s) for Defendants 
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in a postpaid properly addressed wrapper, in—« —official depository under the exclusive care 
and custody of the United States Postal Service within the State of New York. 
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in a postpaid properly addressed wrapper, ‘n—a post office—official depository under the exclusive care 
and custody of the United States Postal Service within the State oi New York. 
The undersigned affirms the foregoing statement to be true under the penalties of perjury. 
Dated 


The name signed must be pristed beneath 


Attorney at Law 


C 321—Affidavit of Service of Papers by M. 


COPYRIGHT 1965 BY JULIUS BLUMBERG, INC., LAW BLANF PUBLISHERS 
ffirmation of Service by Mail on Banas Side. 


O EXCHANGE PL. AT BROADWAY, N.Y.C. 10004 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT _No. 75-7437 


SHIRLEY HERRIOT BROOKS, et al., 
Plaintiffs-Appellants, 


Index No. 


‘iid \ AFFIDAVIT OF SERVICE 
| BY MAIL 
FLAGG BROTHERS, INC., et al., | 


Defendants -Appellees. 
hehe 


STATE OF NEW YORK, COUNTY OF WESTCHESTER 
The undersigned being duly sworn, deposes and says: 


Deponent is not a party to the action, is over 1€ years of age and resides at Highview Terrace, 
Pleasantville, New York. 


That on October 1975 deponent served the annexed 
Appendix 
onHon. Louis J. Lefkowitz, Attorney General, Att.: A, Seth Grenawald, Esq., 
attorney(s) for Defendants 
in this action at Two World Trade Center, New York, New York 10007 
the address designated by said attorney(s) for that purpose Pa depositing a true copy of same enclosed 


in a postpaid properly addressed '- rapper, in—a=pwate eal oficial depository under the exclusive care 
and custody of the United States ' ostal Service within the State of New Tha 


Sworn to.before me Pee ® 
this 3/ day of October, 1975. eee 
Wye Tm Kitty LT. Huebbe 


MARTIN A. SCHWARTZ 
Notary Public, State of New York 
No, 03-3555455 
Qualified in Bronx County 
Certif filed in New York County 
Commission Expires March 30 aw 4 


C 321—Affirmation of Service of Papers by Mail OPYRIGHT 1965 BY JULIUS BLUMBERG, INC., LAW BLANK PUBLISHERS 


Affidavit of Service By Mail on Keverse Side BO EXCHANGE PL. aT BROADWAY. N.Y.C. 10004 
Index No. 
-* da - 
Plaintiff 
Parton ATTORNEY'S 
{ AFFIRMATION OF SERVICE 
BY MAIL 
Detendant 
STATE OF NEW YORK, COUNTY OF SS.: 


The undersigned, attorney at law of the State of New York affirms: that deponent is 


attorney(s) of record for 


That on 19 deponent served the annexed 


on 
attorney(s) for 

in this action at 

the address designated by said attorney(s) for that purpose by depositing a true copy of same enclosed 
in a postpaid properly addressed wrapper, in—a post office—official depository under the exclusive care 
and custody of the United States Postal Service within the State or New York. 


The undersigned affirms the foregoing statement to be true under the penalties of perjury. 


Dated 


The name signed must be printed beneath 


Attorney at Law 


Cc 321—AMidavit of Service of Papers by Mai COPYRIGHT 1965 By JULIUS BLUMBERG. INC LAW BLANK PuBLie ers 
Affirmation of Service by Mail on tes Side. 60 EXCHANGE PL. aT BROADWAY, N.Y.C -J04 


UNITED STATES C JRT OF APPEALS 
__FOR THE SECOND CIRCUIT _No. 75-7437__ 


Index No. 


SHIRLEY HERRIOT BROOKS, et al., 
Plaintiffs-Appellants, 
Shenae 


against AFFIDAVIT OF SERVICE 
BY MAIL 
FLAGG BROTHERS, INC., et al., 


Defendants~-Appellees. 
25 


STATE OF NEW YORK, COUNTY OF WESTCHESTER 
The undersigned being duly sworn, deposes and says: 


Deponent is not a party to the action, is over 18 years of age and resides at Highview Terrace, 
Pleasantville, New York. 


That on October 1975 >» deponent served the annexed 

Appendix 
on Brodsk’’, Linett & Altman, Esqs., Att.: Irving Altman, Esq., 
attorney(s) for Defendants 
in this action at 1776 Broadway, New York, New York 10019 
the address designated by said attorney(s) for that purpose by depositing a true copy of same enclosed 
in a postpaid properly addressed wrapper, in—=tepaste2: official depository under the exclusive care 
and custody of the United States Postal Service within the State of New York 
Sworn to before me 


this 3/ day of October, 1975. Kw ane 


Ata 4 fle Kitt Huebbe 


esate A. SCHWARTZ 
Notary Public, State of New York 
No >. 03- 3555455 
Qualified in Bronx County 
Certif tiled in New York County 


Commission “ee es March 30, 97/7 


C 321—Affirmation of Service of Papers by Mai! COPYRIGHT 1965 oy JULIUS BLUMBERG, INC.. LAW BLANK PUBLISHERS 
Affidavit of Service By Mail on Reverse Side BO EXCHANGE PL. AT BROAOWAY. N.Y.C. 10004 


Index No. 


Plaintiff 
ATTORNEY'S 
AFFIRMATION OF SERVICE 
BY MAIL 


against 


Defendant 


STATE OF NEW YORK, COUNTY OF SS.: 
The undersigned, attorney at law of the State of New York affirms: that deponent ts 


attorney(s) of record for 


deponent served the annexed 


on 

attorney(s) for 

in this action at 

the 2idress designated by said attorney(s) tor that purpose by depositing a true copy of same enclosed 


in « postpaid properly addressed wrapper, in—a post office—official depository under the exclusive care 
and custody of the United States Postal Service within the State of New York. 


The undersigned affirms the foregoing statement to be true under the penalties of perjury. 
Dated 


The name signed must be oerinted beneath 


Attorney at Law 


